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Francis' language. "Since 1987, has it become impossible or
impractical to use the trust property and land for the
purposes specified by Dr. William Sharpe and his wife in the
deed and agreement executed in 19507"

THE COURT: "Since 1987, has it become" -

MR. EMORY: "Impossible or impractical to use the
trust property and land for the purposes specified by Dr.
William Sharpe and his wife in the deed and acreement
executed in 19507?"

THE COURT: "To use the trust property or" ——

MR. EMORY: ™And land." "The trust property and
land.™

THE COUﬁT: Okay. "And land."

Go ahead,.

MR. EMORY: "For the purposes specified by Dr.
Wiliiam Sharpe and his wife in the deed and agreement.
executed" -- "by Dr. William Sharpe and his wife in the
deed and agreement executed in 1950.£

THE COURT: Mr. Francis?

MR. FRANCIS: Since I proposed that language, I
den’t think I can object to it.

THE COURT: I was just getting ready to say what
your objection would be.

MR. FRANCIS: Why am I standing up?

The only thing I would suggest -—- I've had a
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chance to think about it a little bit more, and I think it
would improve the langﬁage and go to the point of this if
you would add -- after the word “impréctical," add "for The
Hammocks Beach Corporation." So in other words, it would
say, "Since 19287, has it become impgssible or impractical
for The Hammocks Beach Corporation or for this trustee to
ﬁse the trust property and land for the purposes specified,"
so forth and so on.

THE COURT: What do you say about that?

MR. EMORY:; We object to that because that lowers
the standard substantially. The definition, as the Court
has described later in the instructions, that impossibility
refers to the ability to carry out the purposes of the
trust. Period. If we were talking about changing trustees,
that might be different, but the standard is whether or not
the trust purposes can.be éccomplished at all, and so we
would object to that assertion.

THE COURT: Well, this language appears to be
your language, Mr. Francis.

I'Ll allow that with the change that "Since 1987,
it has become impossible or impractical to use the frust
property and land for the purposes specified by Dr. William
Sharpe and his wife in the deed and agreement #xecuted in
1950".

MR. EMORY: Very well.
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"by the trustee, The Hammocks Beach Corporation, with the
available means and resources,"

THE CCURT: Okay. What do you say about that,
Mr. Francis?

MR. FRANCIS: WNo, that -- that language is
absclutely essential to this instruction because that is —-
you know, that is thé way the cases interpret
impracticabilitﬁ; and that is also the way the document
refers to impracticability.

I mean, I think, you know, one of the things that
is an implicit suggestion is if it is practicable by anybody
then it's not impossible or impractiéal. And we absclutely
agree that it is practicable by some trustee. It’'s just not
this trustee. And that is what.Dr. Sharpe contemplated by
the structure in the deed. You remember what he did was, he
sald if it becomes impossible or impracticable, then we go
to the successor trustee. So he contemplated the
interaction between the abilities of the trustee to fulfill
the trust and the notion of impossibility and
impracticability.

So we need to retain this language in practice by
this trustes in order to stay true to the law and true to
the intent of the document we're interpreting.

THE CCOURT: All right. Let me consider that.

What would --

-4
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for trust purposes was not possible, coﬁld not be done.
Impractical, on the other hand, does not mean that it is
impossible to'qse the land for trust purposes bﬁt, rather,
that such use is impossible in practice.

THE COURT: Is there a case that szys in this

specific instance a particular trustee is in place, Mr. —-—

"Mr. Francis?

MR. FRANCIS: I do not have one to offer to the
Court right now. We can look over the lunch break, Your
Honor.

THE COURT: You'll look over the lunch break.

Because it seems to me that it's saying
impossible in practice means in general. 1In general.

Butt if you can find a case that says that the
language should be —- it should be specific, then I'm
certainly willing to give it --—

MR. FRANCIS: We will look for that case, Your
Honor.

If I could just comment on this point?

THE COURT: Yes.

MR. FRANCIS: If you consider that, I would ask
you to just look at the alternative dispositien clause in
the deed, which, as I gaid, has this concept that once
there's impossibility and impracticability, you ¢an go to

another trustee, which clearly suggests that they're
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referring to impossibility or'impracticability under that
trustee. That's the reason why we suggest it, you know,
means and available resources.

S0 if the concept would be -— if ycu're saying
Hammocks Beach Corporation doesn't have the means or
available resources, then it's impfactical, tren you go to
the state entity he was contemplating, which would have more
resources. That's why we're ~— that's why we're sﬁggesting
that, that language we proposed.

THE COURT: Well, you know, there's two ways of
reading that, because when you say it and put it in the
alternative like that, it would seem to suggest that if they
can't do it, the state maybe can do it. In other words, it
tends to indicate it's not just specific to Hammocks Beach
Corporation.

But lock at some cases and see what it says.

MR. FRANCIS: Yes, Your Honor.

THE COURT: Okay. What else?

MR. EMORY: And, Your Honor, just two small
things, just to make sure that -- on page 10 that the
description of the issue regarding the vote conforms to what
we -- the changes we made just a minute ago. That is, so

instead of saying "in failing to declare" for the third

- issue, you would say "by not declaring.™

THE COQURT: Where is that?
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Where we really_are{ 50 we won't be implying --

THE COURT: But they'haven't even tendered it.

MR, EMORY: So they -- I think the issue has to
be put --

THE COURT: Well, see, I don't thirk there's - I
don't think —- I.think the issues —-— Y mean, when you really
think about it, it's not ripe, I mean, because there's —— at

this point in this litigation, you can't really tender it
through testimony and evidence at this point kecause there
first has to be a finding of impossibility and
impracticability with regard to the current trustee.

So there's no way for -- it would take a
bifurcated hearing where you do this, and then they say no,
and then you put on some more evidence, put on evidence of.
their refusal in order to -- and they don't dc that. I
don't think you c¢an do it in one stage; now that I think
about it, because it's literally like, you know, here's the
current person. OCkay. This person's been removed. Now,
you know, there needs to be a hea&ing about whether or not
the state wants to be that person, and then the state has to
at that peoint -- because there's nothing to tender to them
except an action, and that doesn't give them an opportunity
to be a trustee if there's just an acticn.

MR. EMORY: I follow the Court, and T uhderstand

what you're, saying, but I den't think —- that is certainly a

o
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way to do it, but another way to do it would be what the
plaintiff -- I mean, the way the plaintiff, I fhink, began
with its case on the pretrial order. They could have called
Mr. Ziko, had him come in here and ask him the question if
this were -- as you put in your hypothetical, if in fact

this jury finds that it's impossible for the —— impossible

‘for the land and property to be used for the trust purposes,

would the attorney general, on behalf of the State of North
Carclina, accept this tender. And then if he had said no,

then we would -— you know, then theré would be evidence on

the point, the question would be in the case, and you could
answer the question.

What we have here is a failure of evidence and a
failure to meet the burden of producticn of proof. So to
take it out is to say we'll give the plaintiffs a pass on
what they need te prove under the document. And we'wve been
talking for now nine days about what these documents mean.
Seems to me.that they're reguired to demonsirate compliance
with fhe —- with those terms.

So that's our position. I recognize --

THE COURT: Well, see, what I'm saying is that
what you're really saying, without really something to offer
the state, is you're getting an advisofy opinion, at best,
about what their position would be, or an opinion, their ——

an indication of what their position would be, because
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there's nothing to offer them until such time as there is no

trustee.

You're saying, you know, okay. Now there is no
trustee because of this -- this decision. So now, you know,
the Court issues as part ¢f the judgment that the -- that
the State of North Carolina appear and -- and indicate

whether they wish to become trustee, become the trustee of
this -- of this trust, and if —-- substitute trustee for this
trust, and only at that time are they empowered to really
refuse or decline because at that time there's something to

really tender. There's nothing to really tender, except the

possibility, in a trial where the decision abcut

impessibility or impracticaﬁility has not been decided, bkut
in -- you know, in a hearing, once there'’s -- cnce it's a
reality, then there's something to accept or decline.

MR. EMORY: I understand. So -- well, let me
make sure if I do understand the Court then. What that
would mean is if the jury finds in the plaintiffs' favor on
all the issues in this case when they deliberate, they still
won't be in a position to get the property.

THE COURT: That's right. Until there's a
hearing and the-state actually indicates on the record that
they —-- they choose to decline or.refuse to aceept an
appointment as trustee in this case.

MR. EMORY: Your Honor, I understand your ruling.

&
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

o SUPERIOR COURT DIVISION
COUNTY OF WAKE ' - 06 CvS 18173
HARRIET HURST TURNER and - i }
JOHN HENRY HURST, " )
, CTE)
Plaintiffs, ) OBJECTION TO NOTICE
............. ) OF DEPOSITION OF
vs. ) MNONPARTY WITNESS or,
) ) in the alternative, MOTION
THE HAMMOCKS BEACH ) FOR PROTECTIVE ORDER
CORPORATION, NANCY SHARPE ) Rules 26 and 45
CAIRD, SETH DICKMAN SHARPE, ) {Senior Deputy Attorney
SUSAN SPEAR SHARPE, WILLIAM ) General Thomas J. Ziko)
AUGUST SHARPE, NORTH CAROLINA )]
STATE BOARD OF EDUCATION, ROY )
A. COOPER, I, in his capacity as )
Attorney General of the State of North )
Carolina, )
)
Defendants. )

Pursuant to Rule 45 of the North Carolina Rmes of Civil Procedure, the North Carolina
State Board of Education t“SBE”) and deponent Thomas J. Ziko, Senior Deputy Attorney
General, through undersigned counsel, object to the deposition of Mr. Ziko or in the alternative,
move the Court for a protective order barring Plaintiffs from taking the same pursuant to Rule
26(&). In support of this motion, the undersigned show the following: |
1. On December 13, 2010, Plaintiffs’ attorneys served a “Notice of Taking
Déposition” for Thomas J. Ziko, Senior Depufy Attorney General. The Notice was served on
Mr. Ziko, James Gulick, Senior Deputy Attorney General, and éttorneys for Defendant
Hammocks Beach Corporation noticing the deposition of Thomas J. Ziko for Thursday,

December 23,2010, at 2:30 p.m. at the offices of Plaintiffs” attorneys.
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2. Mr. Ziko is not an ernplofee of a party to this action. Mr. Ziko is an employee of
the North Caroiina Department of Justice. Althoﬁgh Mr. Cooper, the Attorney General, was
named as a party in his official capacity, the Department of Justice was not. Furthermore, the
Attorney General was dismissed as a party in this action pursuant to a Court Order dated August
21, 2007. Therefore, as a nonparty, pursuant to Rule 30(a), Mr. Ziko’:s attendance may onty be
compelled by a propetly issued subpoena. Kilgo v. Wal-Mart Stores, Inc., 138 N.C. App. 644,
648 531 5.E.2d 883, 887, n.5 (2000), citing N.C .Gen. Stat. 1A-1, Rules 30(a) and 45(a) (2010)
and 2 North Carolina Civil Procedure §45.5, at 104 (noting that a “Rule 45(a) subpoena is
required to mandate a non-party’s attendance” at a Rule 30 deposition).‘ To date, Plaintiffs have
" not served Mr. Ziko with a subpoena commanding him to appear and testify at the date and time
of his deposition.

3. In addition, the rules of discovery are designed to allow discovery only when the
information sought is “reasonat;ly calculated to leaci to the discovery of admissible evidence” to
be used in the trial of the action in which discovery is sought. News & Observer Pub. Co. v.
State, 312 N.C. 276, 284, 322 S.E.2d 133, 138-39 (1984) (emphasis added); see also
N.C.Gen.Stat. 1A-1, Rules 26(b)(1). A jury verdict was rendered in this matter on October 26,
2010, and a judgment has been entered. Therefore, Plaintiffs’ attempt to depqse Mr. Ziko comes
too late.

4. Most importantly, as explained more fuily in the following paraéraphs, this
discovery should not be permitted becauvse it will cause unreasbnable annoyance, oppression, and
undue burden and expense because it atterapts to compe! counsel of record for the SBE to answer
questions about a matter about which a jury verdict has already been rendered and a judgment

has been entered.
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5. This Court’s October 26, 2010 Order, which was served by Plaintiff’s counsel on

Mr. Ziko as counsel for the SBE, set a hearing for November 22, 2010 and ordered: “The [SBE]

shall appear at the above-referenced hearing on Novernber 22, 2010 at 10 AM. or otherwise

indicate to the Court by a filing in this action, whethér it wishes to accept the appointment as

successor trustee or whether it refuses to accept such appointment to administer said trust for the

purposesl set forth in the trust created by Dr. and Mrs. William Sharpe in the Deed and
Agreement dated September 22, 1950.”

6. .In direct response to this Order addressed to the SBE, which Mr.Ziko has
represented as counsel. for many years, Mr. Ziko made an appearance in this matter on behalf of
the SBE by writing a letter to Judge Fox on November 12, 2010, requesting a continuance of that

~ hearing a later date, and further indicating that the SBE had in response to the Court’s Order
voted to accept the appointment as successor frustee, per the SBE’s resolution of November 4,
2010, subject to receiving the statutorily required approval of the council of Staté’. (A copy of the-
letter is attached hereto as Exhibit 1, and the SBE’s resolution as Exhibit 2). The letter further
indicaied that the matter had been placed on the Council of State Agenda for December 7, 2010.
7. On December 6, 2010, Plaintiffs filed a Motion for Reconsideration of Qrder and
Objection to Appointment of North Carolina State Board of Education as Successor Trustee
(“Motion for Reconsideration™). (A copy of the Motion for Reconsideration is attached as
Exhibit 3.) Mr. Ziko, as the SBE’s couasel, intends to appear for the SBE to oppose the Motion
for Rec?onsideration.
8. © A protective order should be entered because there is “a natural reluctance to
allow attorneys to appear in a case as both advocate and witness.” Stafe v. Simpson, 314 N.C.

359,373, 334 S.E.2d 53, 62 (1985). Depositions of opposing counsel “have a tendency to lower
3 A
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the standards of the profession, unduly add to the costs and time spent in litigation, personally
burden the attorney in question, and create a chilling effect between the attofney and client.”
N.F.A. Corp. v. Riverview Narrow Fabrics, Inc., 117 F.R.D. 83, 85 (M.D.N.C. 1987).
9. Such a deposition could potentially disqualify Mr. Ziko from Being counsel for
the SBE in this action as Rule 3.7 of the North Carolina Rules of Professional Conduct prohibits
attorneys from acting as advocates in actions that they will also likely be necessary witnesses,
accept in narrow circumstances. Since “deposition of a party’s attorney is usually both
burdensome and disruptive, the mere request to depose a party’s attorney constitutes good cause
for obtaining a . . . protective order unless the party seeking the deposition can show both the
propriety and the need for the deposition.” Id. The need for such a deposition must be
““compelling.” See Simpson, 314 N.C. at 373, 334 S.E.2d at 62 (noting that the “circumstances
under which a court will permit a l_awyer for a party . . . to take the witness stand must be such
that a compelling reason for such action exit,” while holding that the trial court properly refused
to permit a defendant to call a prosecuting attorney as a witness) The Defendants have no need,
"much less a compelling need, as a jury verdict was rendered in this matter and a judgment has
been entered consistent with the jury’s verdict. Therefore, the Defendants should not be allowed
to depose Mr. Ziko.
Aécordingly, the Movants OBJECT to the deposition of Thomas J. Ziko pursuant to Rule
45, in the alternative MOVE the Court pursuant to Rule 26(c) for a protective order quashing the
Notice of Deposition.

WHEREFORE, the Movants request that this Cowt:
L Order that the Plaintiffs are barred from seeking to depose Thomas J. Ziko;

2. Grant such other relief as the Court deems just and proper.
o 4
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Respectfully submitted this the\_[i ; day of December, 2010.

ROY COOPER
Attorney General

Email: jgulick@ncdoj.gov

Thomas J. Zi

Senior Depuly Aiorney General
State Bar. No. 8577

Email: tziko@ncdoj.gov

ATTORNEYS FOR

THE NORTH CAROLINA STATE BOARD OF
EDUCATION AND NORTH CAROLINA
DEPARTMENT OF JUSTICE

N.C. Department of Justice
Post Office Box 629
Raleigh, NC 27602-0629
(919) 716-6900

(919) 716-6600

(919) 716-6767 FAX
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State of North Carolina
Department of Justice

Ay COOPER ' _ PO BOX 620 REPLY TO: Thomas J, Ziko
' Raleigh, North Carolina ?21'3“5%)07'?;3%320
27602 - FAX: (218) 716-6764
ziko@necdoj.gav

November 12, 2010

The Honorable Carl R, Fox
104 E. King Street
Hillsborough, North Carolina 27278

Re: Turner and Hurst v. Hammocks Beach Corp., et al., 06 CV (18173 (Wake Co.
Sup. CL)

Dear Judge Fox:

. The State Board of Education received your judgment and notice of hearing in
the above referenced case on October 28, 2010. The State Board of Eduration
reviewed the judgment during its meeting on November 3, 2010. Following that review
on November 4, 2010, the State Board of Education adopted the attached Resolution
indicating its decision to accept appointment as substitute trustee to administer the
trust. However, North Carolina law currently provides that the Council of State must
first accept the devise or donation of any interest in land before the devise or donation
can effectively vest title in any State agency. N.C. Gen. Stat. §146-26.

The next meeting of the Council of State is scheduled for Tuesday, December
7,2010. Consideration of the State Board of Education’s proposal to aceept
appointment as substitute trustee has been put on the Council of State's agenda for
that meeting. The State Boatd of Education's decision to accept fitle to the trust
property cannot take effect until the Council of State decides whether to accept the
devise of the fitle fo the State Board of Education

Therefore, in the interest of judicial economy, the State Board of Education
respectifully requests that the hearing currently scheduled in this matter for Monday,
November 22, 2010, be postponed to some date after the December 7, 2010, meeting
of the Council of State. After December 7, 2010, the State Board of Education will
know whether the Council of State has approved its decision to accept appointment as
substitute frustee and accept title as trustee.
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The Honorable Carl R. Fox
November 12, 2010
Page 2

| have spoken to Mr. Emory, counsel for Defendant, he has authorized me to
inform the Court that Defendant does not object to continuing this matter. | have also
contacted Mr. Francis, counsel for Plaintiffs, and he has authorized me to inform the
Couri that he objects to continuing this matter.

Thank you for your attention. Please inform me of your decision at your
earliest convenience.

THOMAS ;
Senior Deputy Attorney General

N.C. Department of Justice
P.O. Box 629

Raleigh, NC 27602

Tel:  (919) 716-6920
Fax: (819} 716-6764

, : iziko@ncdoj.gov
ce: Charles T. Francis

Frank E. Emory, Jr.

cail.r.fox.@ncoourts.org

femory@hunton.com
CFrancis@thefrancis|awfirm.com
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EXHIBIT

2

PENGAD-Bryounp, N. 1.

STATE BOARD OF EDUCATION RESOLUTION ON
HURST v. HAMMOCKS BEACH CORP., et al.
06 CV 018173 (Wake Co. Sup. Ct., Judgment Entered Oct. 26, 2010

WHEREAS, In 1950 Dr. Sharpe deeded approximately 810 acres of coastal property in Onslow
County known as “The Hammocks” to the nonprofit Hammocks Beach Corporation "in
trust for recreational and educational purposes for the use and benefit of the members of
The North Carolina Teachers Association, Inc. and such others as are provided for in
the Charter of the Hammocks Beach Corporation, Inc. (the “Trust™); and

WHEREAS, The Trust provides that in the event it becomes impossible or impracticable to use
said property and land for the use as herein, the property may be transferred to The
North Carolina State Board of Education, to be held in trust for the purpose herein set
forth, and if The North Carolina State Board of Education shall refuse to accept such
property for the purpose of continuing the trust herein declared all of the property herein
conveyed shall be deeded by said Hammocks Beach Corporation, Ine., to Dr. William
Sharpe, his heirs, and descendants and to John Hurst and Gertrude Hurst, their heirs and
descendants; and

WHEREAS, A jury has returned a verdict in Hurst v. Hammocks Beach Corp., et al. 06 CV
018173 (Wake Co. Sup. Ct.) finding that it has become impossible or impracticable to
use the trust property and land for the purposes specified in the trust; and

WHEREAS, The Wake County Superior Court has entered a judgment on the jury’s vetdict
removing the Hammocks Beach Corporation s trustee upon appointment of the North
Carolina State Board of Education as substitute trustee; and

WHEREAS, The Wake County Superior Court has entered an order setting a hearing for
November 22, 2010, to formally tender to the North Carolina State Board of Education
appointment as successor trustee of the Trust; and

WHEREAS, The State Board of Education desires to preserve the property which the Trust
currently controls for educational and recreational purposes, provided that can bé done
consistent with the State Board of Education’s constitutional and statutory obligations;
now therefore be it

RESOLVED, That, the North Carolina State Board of Education accepts appaintment as trustee
of the Trust, PROVIDED the Council of State approves the transfer of the title to the
North Carolina State Board of Education under G.S. § 146-26.

C/r)ié' J_él A %;4 A //{2{2» /2‘&% CWMA»\
Chairman Date State Superintendent
NC State Board of Education ‘ NC Department of Public Instruction
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EXHIBIT 3
|Plaintiffs’] Motion for
Reconsideration of Order and
Objection to Appointment of North
Carolina State Board of Education
as Successor Trustee
[filed 6 December 2010]
See R pp 124127
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
_ SUPERIOR COURT DIVISION
COUNTYOF WAKE - 06 CvS 18173
™ .
HARRIET HURST TURNER and A )
JOHN HENRY HURST, Sl TRy )
: )
Plaintiffs, S ek ) OBJECTION TO NOTICE
, ) OF DEPOSITION OF
' o ) NONPARTY WITNESS or,
Vs, T in the alternative, MOTION
) FOR PROTECTIVE ORDER,
THE HAMMOCKS BEACH ) Rules 26 and 45
CORPORATION, NANCY SHARPE ) {State Parks Director
CAIRD, SETH DICKMAN SHARPE, ) Lewis Ledford)
SUSAN SPEAR SHARPE, WILLIAM )
AUGUST SHARPE, NORTH CAROLINA )
STATE BOARD OF EDUCATION, ROY )
A. COOPER, I1i, in his capacity as )
Attorney General of the State of North j]
Carolina, )
)
Defendants. }

Pursuant to Rule 43 of the North Carolina Rules of Civil Procedure, the North Carolina
Department of Enviropment and Natural Resources (“DENR”)} and deponent Lewis Ledford, the.
Director of DENR’s Division of Parks and Recreation, through undersigned counsel, objeci to
the deposition of Mr. Ledford, or in the alternative, move the Court for a protective order barring
Plaintiffs from taking the same pursuant to Rule 26(c). In support of this motion, the
undersigned shows the following;

1. On December 13, 2010, Plaintiff's attorneys served a “Notice of Taking Video
Deposition™ for Lewis Ledford on Thomas J. Ziko, Special Deputy Attorney General, James

Gulick, Special Deputy Attorney General, and attorneys for Defendant Hammocks Beach
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corporation noticing the deposition of Lewis Ledford for Thursday, December 23, 2010, at 9:30
a.m. at the oﬁllces of Plaintiffs” attorneys.
2. Ncither Mr. Ledford nor DENR are parties to this action. As a nonparty, pursuant to

Rule 30(a), Mr. Ledford’s attendance may only be compelled by a properly issued subpoena.
Kilgo v. Wal-Mart Stores, Inc., 138 N.C. App. 644, 648 531 S.E.2d 883, 887, n.5 (2000), citing
N.C .Gen. Stat. 1A-1, Rules 30(a) and 45(a) (2010) and 2 North Carolina Civil Procedure §45.5,
at 104 (noting that a “Rule 45(a) subpoena is required to mandate a non-party’s .attendance” ata
Rule 30 deposition). To date, Plaintiffs have not served Mr. Ledford with a subpocna
commanding him to appear and testify at the date and time of his deposition.

3. In addition, the rules of discovery are designed to allow discovery only when the

information sought is “reasonably calculated to lead to the discovery of admissible evidence” to

be used m the trial of the action in which discovery is sought. News & Observer Pub. Co. v.
State, 312 N.C. 276, 284, 322 S.E.2d 133, 138-39 (1984) (emphasis added); see also N.C.G.S.
1A-1, Rules 26(b)(1). A jury verdict was rendered in this matter on October 26, 2010, and
judgment has been entered. Therefore, even if a subpoena had been served on Mr. Ledford,
Plaintiffs” attempt to depose him comes too late.

4. This discovery should not be permitted because it will cause unreasonable amoyénce,
oppression, and undue burden and expense because it attempts to compel a nonparty witness to
answer questions about a matter about which a jury verdict has already been rendered, and
Jjudgment has been entered.

5. During the trial of this matter, Carol Tingley, the Deputy Director of DENR’s

Division of Parks and Recreation, was called as a witness by the Defendant. Plaintiffs’ counsel

. "
Fl -2 -
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cross-examined Ms. Tingley under oath. Therefore, even if the Deposition of Mr. Ledford were

~ otherwise allowable under the Rules of Civil Procedure, having already been afforded full and
fair opportunity to cross-examine the second-ranking administrative official of the Division of
Parks and Recreation, it will cause unreasonable annoyance, oppression, and undue burden and
expense to depose the Director, Mr. Ledford, at this late date.

6. Plaintift's attempt to depose Mr. Ledférd is also unreasonable, oppressive, and unduly
burdensome because it would disrupt Mr. Ledford’s long-standing plans for a personal family
vacation and thereby cause him to incur expenses to later join his family at Roan Mountain,
Mitchell County in the extreme western part of the state. Please see Affidavit of Lewis Ledford,
attached as Exhibit 1.

Accordingiy, the Movants OBJECT to the deposition of Lewis Ledford, the Director of
Division of Parks and Recreation pursuant to Rule 45, or in the alternative MOVE the Court
pursuant to Rule 26(c¢) for a protectivé order quashing the Notice of Deposition.

WHEREFORE, the Movaqts request that this Court:

1. Order that the Plaintiffs are-barred from seeking to depose Lewis Ledford;

2. Such other relief as the Court deems just and proper.
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Respectfully submiited this the l ] day of December, 2010,

ROY COOPER
Attorney Geperal

Lok

. Gulick
eputy Attorney General

tate ar. No. 6179
Email: jgulick(@ncdoi.gov

Al]en Jertigan
Special Depu‘lj@é;;)ney General

State Bar No. 10950
E-mail: ajern@ncdoj.gov

N.C. Department of Justice
Post Office Box 629
Raleigh, NC 27602-0629
(919) 716-6900

(919) 716-6600

(919) 716-6767 FAX

- ATTORNEYS FOR
Lewis Ledford, the Direcior of Division of Parks
and Recreation, North Carolina Department of
Environment and Natural Resources
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR CCURT DIVISION
COUNTY OF WAKE 06 CVS 18173

HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,
Vs, AFFIDAVIT OF
LEWIS R. LEDFORD
THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NCRTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COOPER, 111, in his capacity as
Attorney General of the State of North
Carolina,

Defendants.

R N i T A i

I, LEWIS R. LEDFORD, being first duly sworn, depose and say:

1. I am employed as the Director of the Division of Parks and Recreation by the
North Carolina Department of Environment and Natural Resources (DENR).

2. 1 became aware on December 14, 2010 that counsel for DENR received a notice
of deposition from the Plaintiff noticing my Deposition for Thursday, December 23,
2010, at the offices of the Francis Law Firm, in Raleigh, North Carolina.

3. I have received no prior notice of this deposition.

4. T have not received a subpoena to attend this deposition.

5. December 24, 27 and 31 are official State Holidays.

6. I have previously scheduled personal vacation leave for the period from

December 21, 2010 through January 2, 2011. My family has planned a holiday vacation
at Roan Mountain in northeastern Miichell County during that time. Attending a ¢
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deposition on December 23, 2010 would cause me to incur substantial inconvenience and
travel expenses to join my family in the exireme far western part of the state, and would
seriously disrupt my holiday vacation time with them.

Further this affiant saith not.

Thisisthe /.S 7% dM 2010.

LEWIS R. LEDFORD [/ N\

STATE OF NORTH CAROLINA
COUNTY

Sworn and subscribed before me,
this the /5 day of Derpynper |, 2010.

é“"a—(’- @C/Wmu £ya_ C.Emni S
Notary Public

My Commission expires; _dé& éif /é)é /-3
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STATE OF NORTH CAROLINA.~ IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE 06 CvS.18173
HARRIET HURST TURNER and )
JOHN HENRY HURST, ) - '
B ) SUPPLEMENTAL
Plaintiffs, ) OBJECTION TO
: ) SUBPOENA FOR
) OF DEPOSITIONS OF
) NONPARTY WITNESSES
Vs, ) Rules 45(c)(3) and 30(b)(1)
L ) (State Parks Director . 1
THE HAMMOCKS BEACH ) Lewis Ledford and Thorhas
CORPORATION, NANCY SHARPE ) J. Ziko, Semoz Depgy Lg
CAIRD, SETH DICKMAN SHARPE, ) Attorney Genleral) 2@ L.
SUSAN SPEAR SHARPE, WILLIAM ) A
AUGUST SHARPE, NORTH CAROLINA ) z2 3o
STATE BOARD OF EDUCATION, ROY ) 5 L m
A. COOPER, HI, in his capacity as ) N
Attorney General of the State of North ) $ &%
Carolina, ; . o &
Defendants. )

Pursuant to Rules 45(c)(3) and 30(b)(1) of thie North Carolina Rules of Civil Procedure,
the North Carolina Department of Environment and Natutal Resources (“DENR”) and Lewis
Ledford, the Director of DENR’s Division of Parks and Recreafion, and Senior Deputy Attorney

General Thomas J. Ziko, through undersigned - counsel, OBJECT to the subpoenas of Mr.

Ledford and Mr. Ziko. In support of this motion, the undersigned shows the following:

1. On December 22, 2010 at about 3:15 p.m.; Mr. Ledford received a subpoena

noticing his deposition for Thursday, December 23, 2010, at 9:30 a.m. at the

offices of Plaintiffs’ attorneys. The subpoena also commanded production of

voluminous documents at the deposition.
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2. On December 22, 2010 at about 3:10 pan., Mr. Ziko recei{red a Subpoena
noticing his deposition for Thursday, December 23, 2010, at 2:30 a.m. at the
offices of Plaintiffs’ aftorneys. |

3 Neither Mr. Ledford nor Mr. Ziko are parties to this action. As nonparties,
pursuant to Rules 30(a) and 45(a), their attendance may only be compelled by a
properly issued subpoena served 10 days prior to the deposition.

4. In addition to the reasons set forth in the Objections to these dgpositions filed
and served on December 17, 2010, Mr, Ledford and Mr. Ziko OBJECT to these
subpoenas, because the subpoenas fail to allow reasonable time for compliance,
are unduly burdensome and. oppressive, are otherwise u.nreasonable, and the

subpoenas are procedurally defective.

WHEREFORE, Mr. Ledford and Mr. Ziko OBJECT to their depositions pursuant to
Rules 45(c)(3) and 30(b)(1), and will not befgfnding said depositions.

Respectfuily submitted this theag day of December, 2010.

ROY COOPER

J. Allen Jernigan

Special Deputy Attorney General
State Bar No. 10950

E-mail: ajern(@ncdoi.gov
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N.C. Department of Justice
Post Office Box 629
Raleigh, NC 27602-0629
(919) 716-6900

(319 716-6600

(919) 716-6767 FAX

ATTORNEYS FOR

Lewis Ledford, the Director of Division of Parks
and Recreation, North Carolina Department of
Environment and Natural Resources and

Senior Deputy Attorney General Thomas J: Ziko
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STATE OF NORTH CAROLINA

&Fﬂ‘e No.
06CVSI81T3

In The General Court Of Justice

i W 03 0 P
! AKE County [ District ] Superior Court Division
Additional File Numbers
HARRIETT HURST TURNER and JOHN HENRY HURST
VERSUS
SUBPOENA

THE HAMMOCKS BEACH CORPORATION, et al.

G.5. 1A-1, Rule 45

Farly Reguesling Subpoena
b—(] State/Plaintiff D Delandamt

NOTE TO PARTIES NOT REPRESENTED BY COUNSEL: Subpoenas méybe produced al your request, but
misst be signed and issued by the office of the Clerk of Superior Court, or by & magisirale or judge.

Mame And Address Of Person Subgosnasd

Thomas [. Ziko, Esq., Off. of Attorney General,
114 West Edenton St., 9601 Mail Service Ctr
Raleigh, NC 27699-9001

T0

Allernate Address
4404 Pitt Street
Raleigh, North Carolina 27609

Tefephone No,

Telephone No.

(919) 7819741

YOU ARE COMMANDED TO: (check all thal apply):

[x] appear and teslify, in the above entitied action, befora the court at the place, date and time indicated below.
[3 appear and testify, in the above entitied action, at a deposition at the place, date and time indicated below.
[ produce and permit inspection and copying of the following ilems, at the place, date and time indicated below.

[ See attached list. (List here i space suffcient)

Name And Location Of Court/Place Of Deposition/Piace To Produca
Wake County Courthouse s

¢ b Floor f

1 Raleigh, NC 27601 {

Dale To Appear/Produce
January 3, 2011

Time To Appear/Produce

Koaw [Opem

o »

10:00

Nania And Address Of Applicant Or Applicant's Altornéy
Charles T, Francis, Esq.
The Francis Law Firm, PLLC, PO Box 163
Raicigh, NC 27602

Dale

tm(fzolo ———

Y4

Slonalura k 4 w‘[

Telephone No :l Depidy C5C

919-828-0801 Magisirate

] Assistant c5C
Zl Allorney/DA

D Clerk OF Supedar Gourt
[ oistrict Gourt Judge

| RETURN OF SERVICE |

By [[] personal delivery.
[T] registered or certified mail, receipt requested and attached.

[} 1 was unable tc serve this subpoena.

: O cerlify this subpoena was received and served on the person subposnaed as follows:
i

[[] telephone communication (for use onfy by the sheriff's office for witness subpoonacd io appear and festily.)

Servite Fae D Paid Date Served

5 D Due

Signaiure of Authonzed Sarver

Titte

AOC-G-100, Rev, 12/09
! ©2009 Administrative Office of the Courts

NOTE TO PERSON REQUESTING SUBPOENA: A copy of this subpoena must be defivered, mailed or faxed lo the attorney for sach partyin this
case. if & parly is not represenied by an attorney, the copy must be mailed or delivered to he parly. This does not apply in criminaf cases.

{Pleass Ses Reverse Side}
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NOTE: Rule 45, North Carolina Rules of Civil Procedure, Parts {c) and (d).

{c) Protection Of Persons Subject To Subpoena

(1) Aveid undue burden or expense. - A party or an attornay respensible
for the issuance and service of 2 subpoena shall take reasonable steps to
avoid imposing an undue burden or expense on a person subject to the
subpoena. The courl shall enforce this subdivision and impose upon the
party or attorney In violation of this requirement an appropriate sanction that
may include compensating the perscn unduly burdered for lost sarings
and for reasonable attorney's fees.

(2) Ear productior of public records or hosoital medical records. - Where

lhe subpoena commands any custadian of public records or any custodian
of hospital medical records, as defined in G.S. 8-44.1, b appear for the sole
purpose of praducing certain records in the custodian's custedy, the
custodian subpoenaed may, in lieu of personal appearance, tender to the-
court in which the action Is pending by registered or certified mail or by
personal delivery, on or before the ime specified in the subpoena, certified
copies of the records reguested logelher with a copy of the subpoena and
an affidavil by 1he custodian lesfifying that the copies are tree and correct
copies and that the records were made and kept in the regular course of
busiress, or if ro such records are in the custodian's custady, an affidavit to
Inat effecl. When e copies of records are personally delivered under this
subdivision, a receipl shall be obtained from fhe person receiving the
records. Any original or certified copy of records or an affidavil deliverad
acconding 1o the provisions of this subdivision, unless otherwise
objectionable, shal be admissible in any aclion or praceeding without
further certification or authentication. Copies of hospital medical zecords
tendered under this subdivision shall not be open to inspection or copied by
any person, except 1o the pardies to the case or proceedings and their
atlorneys in depositions, entil ordered published by the judge at the time of
tiwe hearing oz trial. Nothing contained herein shall be construed to waive
the physician-palient privilege or to require any privileged communication
under faw 1o be disclosed.

{3) Wrilten objeclion to subpoena, - Subject 1 subsection (&) of this rule,
a person commanded to appear at a deposition or to produce and permit
the inspection and copying of records may, within 10 days after sarvice of
Lhe subpoena or before the lime specified for compliance if the lime is less
than 10 days after service, serve upon the party or the attorney designated
in the subpoena wiilten objection to the subpoens, selting forth the specific
grounds for the objection. The written objection shall comply with the
requirements of Rule 11. Each of the following grounds may be sufficient for
objecling t¢ 2 subpoena; :

a_ The subpoena fails to allow reasonabla time for compiance.

b. The subpoena requires disclosure of privileged or other protected
malter and no exceplion or waiver applias to the privilege or
protection. )

c. The subpoena subjects a person 1o an undue burden.

d. The subpoena is atherwise unreasonable or oppressive.

e. The subpoena is procedurally defective.

(4) Order of court required to override objection. - If objection s made

under subdivision {3} of this subsection, the parly serving the subpoena
shall not be enlitied to compel the subpoenaed person's appearance ata
depasition or lo inspect and copy materials 1o which

an objection has been made except pursuant to an order of live court.
objection is made, the party serving the subpoena may, upon notice to the
subpoenaed person, move at any time for an arder to compel the
subpoenaed person’s appearance at the deposition or the production of
the materials designated in the subpoena. The molion shall be filed in lhe

. court In the county in which the deposition or produclion of malerials is to

OCCuUr.

(5) Motion to quash or modily subpoena. - A person commanded to

appear at a trial, hearing, deposition, or fo produce ang permillhe
inspeetion and copying of records, books, papers, documanls, or olfer
langible things, within 10 days after service of Ihe subpoena or before the
lime specified for compliance if the time is less than 10 days after service,
may file a motion to quash or modify the subpoena. The courl shall guash
or mogify the subpoena if the subpoenaed person demonstrzles Lhe
existence of any of the reasons set forth in subdivision (3) of this
subsection. The motion shall be fifed in the court in the county in which the
trial, hearing, deposition, or production of materials is lo ocour.

(6} Crder to compel; éxpenses fo comply wilh subpoena. - When a gourt

enters an order compelling a deposiion or the produclion of records,
books, papers, documents, or other langible things, the order shait proled
any person wheis not a parly or an agent of a parly from significarnt
axpense resulting from complying with the subpoena, The courl may order
that the person to whom the subpoena is addressed will be reasonably
compensaled for the cost of producing the receords, books, papers,
documents, or tangible things specified in the subpoena.

{7} Iiads secrets, confidential information. - When a subpocena requires
disclosure of a trade secret or other confidential research, development, or
commercial infarmation, a court may, to profecta person subjectlo or
affected by the subpoena, quash or modify the subpoena, or when the
party on whose behalf the aibpoena is issued shows a substantial need
for the testimony or material that cannot otherwise be met withoul undue
hardship, the court may order a person to make an appearance or produce
the malerials only on specified conditions stated in the order.

(8} Order to quash; expenses. - When a court enters an order guashing
or modiying the subpeena, the cour may Grder the party on whose behalf
the subpoena is issued to pay all or part of the subpoenaed persen's
reasonable expenses including alterney's fees.

(d) Duties In Responding To Subpoena

(1) Form of responsa. - A person responding to 2 subpoena 1o produce
documents shall produce them as thay are kept in the usual course of
business or shall organize and labef the documents ko correspond with the
categories in the request.

{2) Specificity of objection. - When information subjectto a subpoena is
withheld on the objection thatis is subject to protection as Lrial preparation
materials, or that it is otherwise privileged, the objection shall be made with
specificily and shall be supported by a description of the nature of he
communications, records, books, papers, documents, or olier tangible
things not produced, sufficienl for the requesting party lo eontest the
objaction.

| INFORMATION FOR WITNESS |

NOTE: If you have any questions about being subpoenaed a5 a witness, you should contact the person named on the other side ofthis Subpoena in

the Box labeled "Name And Address OF Applicant Or Applicant's Alicrey.

CUTIES OF A WITNESS

@ Unless alherwise direcled by the presiding judge, you must answer all
Guestions asked when you are on the stand giving testimany,

¢ In answering questions, speak clearly and loudly anough to be heard.

©  Your answers to questicns must be truthful,

& Iyou are commanded to produce any items, you must bring thern with
you to court or to the deposition.

#  Youmust continue to attend court unfl released by the court. You
must continue to attend a deposition until the deposifion is comgpleted.

AQC-G-100, Side Two, Rev: 12/09
© 2009 Administralive Office of the Couris

BRIBING OR THREATENING A WITNESS

1tis a violation of State law for anyone to attempl o bribe, threaten, harass,
or intimidate a wilness. [fanyone altempts 1o do any of lhese things
conceming your involvernant as a wilness in a case, you should promptly
report that to the distict altorney or the presiding judge.

WITNESS FEE

A witness wnder subpoena and that appears incourt to leslily, is entitled to
a small daily fee, and 1o travel expense reimbursement, il it is nacessary lo
travel outside the county in order to testify. (The fee for an "expert wilness"
will be set by the presiding judge.} After you have been dischargad as a
witness, if you desire te collect the statutory fee, you should immediately
contact the Clerk's office and certify to your sttendance as a wilness so
that you will be paid any amount due you.
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. STATE OF NORTH CAROLINA

@Fﬁe No. .
Q6CVSISII3

In The General Court Of Justice

: [ District - [x] Superior Court Division
. Addaitional File Numbers N
| HARRIETT HURST TURNER and JOHN HENRY HURST
VERSUS
THE HAMMOCKS BEACH CORPORATION, et al. SUBPOENA

G.S. 1A-1, Rule 45

Party Requesting Subpozna
|sg] statesrraingr ] Detencant

NOTE TO PARTIES NOT REPRESENTED BY COUNSEL: Subpoenas may be produced af your request, bul
must be signed and issued by the office of

the Clerk of Superior Coun, or by a magistrale or judge.

Hame And Address Of Person Subpoanaed

Lewis Ledford, NC State Parks & Recreation
3E2 N, Salisbury St., Archdale 8ldg., 7th Floor
Raleigh, North Carolina 27601

TO

Allernate Address
5200 Lenoraway Dvive
Raleigh, North Carolina 27613

Telephone Na.

Telephone No.

YOU ARE COMMANDED TOQ: (check all that apply):
{x] appear and testify, in the above entitled aclion, before t

he court at the place, date and time indicated below.

[} appear and teslify, in the above entitled action, at a deposilion at the place, date and lime indicated below.

%] produce and permit inspection and copying of the following items, at the place, date and time indicaied below.

[x] See attached fist. (List here if space sufficient)

Name And Locationr Of Court/Place Of Deposition/Place To Produce
Wake County Courthotse
i 1h Floer

Date To Appear/Produce

January 3, 2011
Time To Appear/Produce

B am [ pem

The I'rancis Law Firm, PLLC, PO Box 164
Raicigh, NC 27692

i Raleigh. North Curolina 27601 10:30
Naurg Andt Address Of Applicant Or Applicant’s Altomey Dale .
Charles 7. Francis, Esq. L ~200260

A=

Telephiong No. :I Daputy CSC

Magisirale

919-828-0801

[ assistant csC [0 cCrerk Of SupedorBount || Siperare
[x] atomewna [ oisirict Count Judge

ot Jidge

| "RETURN

OF SERVICE |

I certify this subpoena was recelved and served on the pers
By [ personal delivery,

[] 1 was unable to serve this subpoena,

on subpoenaed as follows:

[ registered or cerlified mail, receipt requested and attached.
[[] telephone communication (For use only by the sherifs office for witness subpoenaed lo appear and testify.}

Service Fee

$

Dale Served Signature of Authorized

:i Faijd

Dug

Server Titie

AOC-G-100, Rev. 12109 (Flease See

© 2009 Administrative Office of the Courts

MOTE TO PERSON REQUESTING SUBPOENA: 4 copy of this subpoena must be delivered, mailed or faxed {o the altomey for each party in this
case. if @ panty is nof represented by an altornay, the copy must be mailed or delivered to he party. This does nof apply in ciiminal cases,

Reverse Side)
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‘ NOTE: Rule 45, North Carolina Rules of Civil Procedure, Parts (<) and {d).

(c) Protection Of Persons Subject To Subpoena

(1) Avoid yndue burden or expensa. - A partyor an atiorney responsibie
for the issuance and service of a subpoena shall lake reascnable steps to

aveid imposing an undug burden of expense on a person subjed o the
subpoena. The court shall enforce this subdivision and impose upon the
parly or allorney in violation of this requirement an apprepriate sanction thal
may include compensaling the person unduly burdensd for fost eamings
and for reasonable attorney's fees. .

(2} For prodyction of public records or hospital medical records. - Where

the subposna commands any custodian of public records or any custodian
of hospital medical records, as defined in G.S. 8-44.1, b appear lor the sole
purpose of producing certain recards in the cusicdian's custody, the
cuslodian subpoenaed rnay, in lieu of personal appearance, tender to the
court in which the action is pending by registered or certified mail or by
personal delivery, on or before the §me specified in the subpoena, cerlified
copies of the records requested logether with a copy of the subpoena and
an affidavil by the custodian testifying that the copies are {rue and comrect
copies and thal the records were made and kept in the regular course of
business, or if no such records are in the custodian's custedy, an affidavit to
that effect. When the copies of records are personally defivered under this
subdivision, a receipt shall be oblained from the person recsiving Lhe
records. Any original or certified copy of records or an affidavit defivered
according to the provisions of this subdivision, unless otherwise
objectionable, shall be admissible in any aclion or proceeding withaut
further certification or authentication. Copies of hospital medical records
tendered under this subdivision shail not be open to inspeclion or copied by
any person, except to he paities Lo the ¢ase or proceedings and their
altorneys in depositions, unlil ordered publiished by the judge al the time of
the hearing or trial. Mothing contained herein shaltbe construed towaive
the physician-patient privilege or [o require any privileged communication
uindler law to be disclosed.

(3) Written obiection to subpoena, - Subject ko subsection {d) of this rule,
a person commanded 1o appear at a deposition or to produce and permit
the inspection and copying of records may, wilhin 10 days after service of
the subpoena or before the lime specified for compliance if the fime is less
than 10 days after service, serve upon the parly or the atlomey designated
in the sybpoena writlen abjection to the subpoerna, setting forth the specific
grounds for the objection. The wrilten objection shall comply with the

objecling to a subpoena: .

a. The subpoena fails fo allow reasgnable time for compliance.

b The subpoena requires disclosure of privifeged or other protected
matter and no exception or waiver applies ta the privilege or
protection.

¢. The subpoena subjecls a person fo an undue burden.

d. The subpoena is otherwise unreasonable or oppressive.

e. The subpoena is procedurally defective.
(d) _Oxder of court required to override objection. - if objection is made

under subdivision (3} of this subsection, the party serving the subpoena
| shall not be entitled lo compeal the subpoenaed person's appearance at 2
; deposition of to inspect and copy malerials to which

requirements of Rule 11. Each of the following grounds may be sufficient for

an objection has been made excep! pursuant to an order of the cour. If
objection is made, the party serving the subpoena may, upon nolice kg the
subpoenaed person, move at any time for an order 1o compel Lhe
subpoenaed person's appearance al the deposilion or the production of
the materials designated in the subpoena. The motion shall be filed in the
courl in the county in which the deposition or production of matarials is to
QOCUr.

(5) Motlion to guash or modify subpoena. - A person cormmanded to
appear at a trial, hearing, deposition, or to produce and permitthe
inspection and copying of records, books, papers, documents, or other
tangible things, within 10 days after service of the subpoenz or before the
time specified for compifance if the time is less than 16 days after service,
may file a motion ko quash or modify lhe subpoena, The courl shall quash
or modkify the subpoena If the subpoenzed person demonsirates the
existence of any of the reasons set forth in subdivision {3} of this
subsection. The motion shall be filed in the court in the county in which the
trial, hearing, deposition, or production of malerials is to ocour.

(6) _Order to compek: gxpenses to comply wilh subooena. - When a courl

enters an order compelling a depostion or the production of records,
books, papers, documents, or other tangible things, the order shall protedt
any person who is not a parly or an agent of a party from significant
expense resulting from complying with the subpoena. The court miay order
that the person to whom the subpoena is addressed will be reasonably
compensated for the cost of producing the records, books, papers,
documents, or tangible things specified in tha subpoena.

(7) Trade §§§|;ets, confidential information. - When 3 subpoena requires

disclosure of a rade secrel or other confidential research, developmenl, or
commercial information, a court may, o protecta person subjecllo or
affected by the subpoena, quash or modify the subpoena, or when the
party on whose behalf the subpoena is issued shows a substantial need
for the testimony ar material that cannot othenwise be met without undue
hardship, the court may order a person to make an appearance or produce
the materials only on specified conditions stated in the order.

(8} Order lo guash; expenses. - When a court enters an order quashing
or madifying the subpoena, the court nay order the party on whose behalf
the subpoena is issued to pay all or part of the subpoenaed person's
reasonaple expenses including atlorney's fees.

(d) Duties In Responding To Subpoena

{1} Eorm of responss. - A persen responding to a subpoana to praduce
documents shall produce them as they are kept in the usual course of
business or shall organize and label the documents’lo correspond wilh the
catagories in the request.

{2) _Soecificily of obiection. - When information subject to a subpoena is
withheld on the cbjection thatis is subject to proteclion as trial preparation
materals, or that It is otherwise privileged, the objection shali be made with
specificity and shall be supporled by a description of the nature of the
communications, records, books, papers, documents, or olher langible
lhings not produced, sufficient for the requesling party to contesl the
abjection.

| INFORMATION FOR WITNESS |

the box Jabeled "Name And Address Of Applicant Or Applicant's Attorney.

DUTIES OF A WITNESS

# Unless otherwise directed by the presiding judge, you must answer all
queslions asked when you are on the stand giving testimony.

< In answering queslions, speak ciearly and loudly enough to be heard.

®  Your answers to questions must be truthful,

Il you are commanded to produce any items, you must bring them wilh
you to court or to the deposition.

4 You must gonlinue fo attend court untE released by the courd. You
must continug to altend a depasition unlil the deposition is completed.

AQC-G-100, Side Two, Rev, 12/09
© 2009 Administrative Office of the Courts

NOTE: Ifyou have any questions about being subpoenaed as a witness, you Should contact the person named on the other side of this Subpoena in

BRIBING OR THREATENING A WITNESS

Itis a violation of Stala law for anycne to attempt to bribe, threalan, harass,
or intimidate a witness. if anyone attampls to do any of these hings
concerning your involvement as a witness in a case, you should promptly
report that to the distict atiomey or the presiding judge.

WITNESS FEE

A wilness under subpoena and that appears in court to leslily, is enlited to
a small daily fee, and to fravel expense reimbursement, if il is necessary to
trave] ouiside the county in order 1o tesiify. {The fee for an “expert wilness"
will be set by the presiding judge.} Afler you have been discharged as a
witness, if you desire to collect the slatutory fee, you should immediately
contact the Clerk's office and certify to yaur attendance as a witness so
that you will be paid any amount due you.
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Attached List and Exhibits to
Subpoena to Lewis Ledford
See R pp 132-138
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION

WAKE COUNTY FILE NO.: 06 CVS 18173

HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,

V8.

THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY

AFFIDAVIT IN SUPPORT OF PLAINTIFFS’
MOTION FOR RECONSIDERATION OF
ORDER AND OBJECTION TG
APPOINTMENT OF NORTH CAROLINA
STATE BOARD OF EDUCATION AS_

Nt N N N S M M e M e e N e el Ml S S St et et

SUCCESSOR TRUSTEE ‘
A. COOPER, I1I, in his capacity as E o ox & ‘
Attorney General of the State of North i &
Carolina, : T e
i :ﬁ {1— o
i vl i
Defendants. : o « i
| g
| 75
o
-

Charles T. Francis, being duly sworn, deposes and states:

1. My name is Charles T. Francis. T am over 18 years of age. I am an attormney duly

ficensed to practice Jaw in the State of North Carolina.

2. Lam futly competent to make this Affidavit and I have personal knowledge of the

lacts stated in this Affidavit. To my knowledge, all of the facts stated in this Affidavit are true

and correct.

3. [ am the Managing Member of The Francis Law Ficm, PLLC, the atlorneys of

record in this matter for Plaintiffs, Harriett Hurst Turner and John Henry Hurst,
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4, [ have been licensed to pfactice and eng#ged full-time in the practice of law in
North Carolina since 1989. Before entering private practice, I served as a judicial clerk to the
Honorable Richard C. Erwin, Chief Judge, United States District Court for the Middle District of
North Carolina and as an Assistant United States Attorney in the Middle District of North
Caroriina. From November, 1990 to December 31, 1993, [ was an associate with the law firm of
LeBoeuf, , Lamb, Leiby & MacRae in Raleigh. From January 1, 1994 to 2000, I was a partner in
the firm of Wood & Francis, PLLC. In September, 2000, I formed the firm of Francis & Austin,
PLLC. The name of that firm changed to The Francis Law Firm, PLLC in October 2006. A true
and accurate copy of my Curriculum Vitae is attached as Exhibit A. Exhibit A is true and up to
date with the exception that it does noi include my service as a member of the Grievance
Commiltee of the State Bar during the calendar year 2010.

5. I have served as lead counsel of record for Plaintiffs in the above-referenced case
from its inception, prior to filing, up to the present time.

6. I made the decision to join as Defendants the North Carolina State Board of
Education and Roy A. Cooper, III, in his-capacity as Attomey General of the State of North
Carolina. These Defendants were properly joined, served with Summons and Coniplaint, and
filed an Answer and Motion to Dismiss in response to the Complaint.

7. Once the State Defendants were joined, Thomas Ziko, a Special Deputy Attorney
Generul wilh the Office of the North Carolina Attorney General, appeared on behalf of the State
Board of Education and the Attorney General, Roy Cooper, No other atforney has entered an
appearance on behalf of the State Defendants in any filing or proceeding of record in this case.
Prior to entry of the Judgment on October 26, 2010, no other attorney communicated with me or

purpotted to communicate with me on behalf of the State Defendants other than Thomas Ziko.
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8. - Between the time that the Complaint in this action was filed and served upon the
State Defendants and the entry of the Order dismissing the State Board of Education and
Attorney General on August 21, 2007, I interacted with Thomas Ziko over the phone and in
person concerning this case. In my dealings with him leading up to the entry of the Order
dismissing the State, Mr. Ziko’s representations to me regarding th_e position of the State were
consistent with those taken in the Answer and Motion to Dismiss — that the State Board of
Education could not serve as trustee, that the State disclaimed any interest in serving as trustee,
that the State had no interest in the underlying property, that the 1987 Consent Judgment
expunged any interest that the State Board of Education may have had in the trust.

0. Had it not been clear from the State’s judicial admissions and from Mr. Ziko’s
representations to me regarding the State’s position that the State was once again declining and
refusing any interest in serving as successor trustee, T would have opposed the State’s dismissal
from the-case and sought the findings of fact in the Order dismissing the State.

10.  Had the St.ate remained a party in this case beyond Angust 2007, asserting the
position it ﬁow seeks to take regarding appointment as successor trustee, I would have conducted
discovery on issues relevant to the State’s eligibility to serve as successor trustee. 1 would have
moved for summary judgment on the issue and had summary judgment not been granted, 1 would
have offered evidence and proposed issues for the jury to resolve as to the Stale’s eligibility 1o
SEIVe as SUcCessor trustee.

1. Because of the unambiguous position taken by the Attorney General and the State
Board of Education in its Answer and Motion to Dismiss — that it cannot and would not serve as
trustee, that it disclaimed any interest in serving as coniingent trustee, that the Consent Judgment

expunged any interest the State Board of Education may have had in the trust - I elected to
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introduce no evidence at trial because of these clear judicial admissions in the record by the State
Defendants.

t2. Upon information and belief, after the close of evidence and prior to any jury
deliberations, the Court determine& that it would tender appointment of the successor trustee
pursuant to the 1950 Trust Deed in order to r§00rd the declination of the State in the record of
these proceedings post Judgment in the event of a verdict for the Plaintiffs.

13.  When I called to communicate this formal tender procedure to the attorney for the
State Defendants, Thomas Ziko, he reiterated to me that the State could not serve as successor
trustee, no mattér how much officials at the Noxth Carolina Deparﬁnent of Environmenl and
Natural Resources wanted control of the property. [ relied upon the clear judicial admissions in
the State’s Answer and Motion to Dismiss and Mr. Ziko's reiteration of that position on or about
September 30, 2010, relayed that rejteration to the Court in subsequent discussion of the Court’s
contemplated formal tendering appointment as successor trusiee and took actions and made
statements In reliance upon Mr. Ziko’s repressntations to me.

14.  Upon information and belief, once the jury returned a verdict favorable to the
Plaintiffs and the Court determined to eater an Order formally tendering appointment as
successor trustee to the State, the State Defendants attempted to reverse the position taken
consistently throughout this litigation by having the North Carolina State Board of Edu.cation
adopt a Resolution purporting to accept appointment as frustee “provided that it can be done
consistent with the State Board of Education’s constitutional and statutory oEligations ... and
contingent upon approval by the Council of State,

15, The aforementioned Resolution was submitted to and considered by the State

Board of Bducation without opportunity 1o be heard by Plaintiffs or their attorney. Had T been



-196-

provided with notice that this Resolution would be submitted to the State Board of Education, [
would have attended the Board of Education meeting when the Resol-ution \;vas considered and
sought an opportunity to speak in opposition to the Resolution. | |

16. Upon il.lformation and belief, the views contrary to tiuose of the State Defendants
were not articulated to the State Board of Education and the_ Resolution was adopted with litile or
no discussion or debate. Based upon statements by Thomas Ziko to me and based upon the
public statements of representatives of the North Carolina Division of Environment and Natural
Resources, it is clear that the intention of the State is to seize control of the Hammocks Beach
- propetty to the North Carolina Division of Parks and to incorporate the property into the adjacent
Hammocks Beach State Park. That intent is clearly expressed in the Memo of Lewis Ledford,
Director of North Carolina Division of Parks, cited in the Tideland News, December 9, 2010, a
copy of which is attached to this Affidavit as Exhibit B. That intent is also corroborated by a
letter from Mr. Ledford to The Hammocks Beach Corporation during the pendency of the above-
captioned case, a copy of which is attached to this Affidavit as Exhibit C.

17. Because the infent of the Stafte Defendants to reverse their position on -
appeintment as suceessor trustee at this fate date in order to merge the property into the adjacent
Hammocks Beach State Park is relevant to the eligibility and ability of the State Board o[‘_‘
Education to serve as successor rustee, [ served a Notice of Taking Video Deposition of Lewis
Ledford on December 13, 2010 and subsequently served Mr. Ledford with a Subpoena
compelling his appearance and the production of documents at said deposition. The State
responded by filing an Objection to Notice of Taking Deposition of Non-Party Witness or, in the

alternative, Motion for Protective Order secking to prevent the deposition of Lewis Ledford.

Although it is clear that the North Carolina Division of Parks is the agency of state gevernment
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that the State Defendants wish to cede the_ management and control of this property to, the State
~ has made it clear that it will oppose efforts to obtain swom testimony of Mr. Ledford.

18.  The positions taken by the Plaintiffs throughout this case have been inﬂllet1ced by
the State Board of Education’s clear and repeated refusals to serve as successor trustee and its
judicial admissions, in this case, that the 1987 Coﬁs_ent Judgment expunged any interest that the
State Board of Eclucdtion may have had in the trust.

19. The Board’s attorngy, Thomas Ziko, made representations to me that the State
could not serve as successor trustee as late as Sepfember 30, 2010. When I spoke with Wr. Ziko
lo communicate the formal tender procedure that the Court indicated that it would follow in the
event of a verdict for the Plaintiffs, Mr. Ziko re-affirmed the position that the State could not
serve as successor trustee and I relied upon not only the judicial admissions in the Answer and
Motion té Dismiss but also upon these more recent representations by the Special Deputy
Attorney General Thomas Ziko as the lawyer for the State.

20, Since the State Board of Education adopted its Resclution in early November
atlempting to reverse its long held and often rcpeatéd declination to serve as successor trustee, I
have communicated in writing and in person with senior lawyers in the Altorney General's
Office and the Office of the Governor of North Carolina, including but not limited to Thomas J.
Ziko, James Gulick, Esq., Christopher Browning, Esq. and Edwin M. Speas, Jr., Esq., General
Counsel to the Governor of North Carolina. In those writings and meetings, I made it clear that
the State’s attempt to reverse its position on appointinent as successor trustee at this juncture is
contrary to established law and inconsistent with plain notions of simple justice. As a result of
the State Defendants attempting to reverse their position and seek appointment as successor

rustee, The Francis Law Firm, PLLC has been required to expend rmumerous hours in additional
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time on this file which otherwise would have been unnecessary but for the State’s reversal of its
position. In addition, the Plaintiffs have incurred additional costs in conjunction with opposing
the State’s attempt to reverse ifs position on appointment as successor trustee. Further, the

Plaintiffs have been required to retain additional counsel to oppose the State in this matter.

FURTHER AFFIANT SAYETH NAUGHT, g E g -

Charles T. Francis

Swormn to = '1‘lﬁi—Subscr1bed to before
me this &9 day of December, 2010.
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CHARLES T. FRANCIS
Birthplace - Raleigh, North Carclina
Married to.Marvea Jackson Francis; 3 children
EDUCATION
Dulke University School of Law, Durham, North Carolina, J.1D.
Princeton Univessity, Princeton, New Jersey, A.B., History

Study at St. Benet's Hall, Oxford University, Oxford, England

PROFESSIONAL BACKGROUND

Partner/Attorney ai Law, 2006 - Present, The Francis Law Firm, PLLLC
Raleigh, North Carolina

Paftner/Attomey at Law, 2000 - 20006, Francis & Austin, PLLC
Raleigh, North Carolina

Partner/Attorney at Law, 1994 - 2000, Wood & Francis, PLLC
Ralejgh, North Carolina

Associate/Attorney at Law, 1990 - 1993, LeBoeuf, Lamb, Leiby & MacRae
Raleigh, North Carolina

Assistant United States Attorney, 1989 - 1990, United States Atiorney's Office
Middie District of North Carolina
Greensboro, North Carolina

Judicial Law Clerk, 1988 - 1989, The Honorable Richard C. Erwin, Chief Judge
United States District Court, Middle District of Nerth Carolina
Winston-Salem, North Carolina

Summer Associate, Summer 1988 - Poyner & Spruill
Raleigh, North Carolina
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Student Prosecutor, Spring 1988 - Office of District Attorney Carl Fox
North Carolina Judicial District 15-B.
Orange-Chatham Counties

Summer Associate, Summer 1987 - Womble, Carlyle, Sandridge & Rice
Winston-Salem, North Carolina

Summer Associate, Summer 1986 and 1987 - Robinson, Bradshaw & Hinson, P.A_,
Charlotte, North Carolina . '

Analyst, Summer 19835 - Morgan Stanley & Co., Inc.
New Yorl, New York

Research Intern, Summer 1983 - North Carolina Historical Publications Secton
Division of Archives and History
Raleigh, North Carolina

LBI Intern, 1982 - Office of United States Representative Ike Andrews (D-N.C)
Washington, D.C.

Youth Instructor, Lifeguard, 1979 - 1981, YMCA of Raleigh, Inc.
_ Raleigh, North Carolina

Printing Trainee - Trving-Swain Press, Inc.
Raleigh, North Carolina

BAR MENMBERSHIPS

State of North Carolina
Eastern District of North Carolina
Middle District of North Carclina
Western District of North Carolina

United States Court Of Appeals For
The Fourth Circuit

ASSOCIATIONS/ACTIVITIES
Founding Divector and Vice Chairman, North State Bank (2000 — present)

Director, Centennial Authority of the Entertainment & Sports Arena (2000 — 2003)
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Trustee, John Rex Endowment (2001 - 2007)
Director, YMCA of the Triangle
Director, Rex Healthcare and Rex Hospital (1997 — 2001)
Member, Wachovia Bank, North Carolina Central Region Board (1999)
Director, Wake Coqnty Bar Association (1995 - 1996} (2006 — 2007)
Director, Planned Parenthood of the_Capital and Coast (1995)
Rex Healthcare Foundation (1995-1997)
Member, Raleigh City Council (1993)
Co-Chair, Wake County Clinton-Gore Sieering Commitlee (1992)
Chair, Anne Franklin Campaign {(1991)

Mechanics & Farmers Baok - Raleigh Advisory Board (1991 - 1993)
Capital Economic Development Corporation Board of Directors (1991 - 1993)
North Carolina Association of Black Lawyers
North Carolina Bar Association
Wake County Bé.r Association
National Association for the Advancement of Colored People
Plarmed Parenthood of the Triad Board of Directors (1989 - 1990)
Vice Chair, Democratic Party of Wake County (1992 - 1993)
Vice Chatr, Raleigh-Wake Citizens Association (1992 - 1993)
Alpha Phi Alpha Fraternity, Inc.

Cardinal Club, Raleigh, North Carolina

The [vy Club, Princeton, New Jersey
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Challenge delays ruling on The Hammocks Sy
Tideland News ' Eﬁ’i_e_] _

By BRAD RICH

Tideland News Writer

Local government support is strong for action that
could put stawardship of The Hammocks propetty in
the hands of the state, essentially expanding
Hammocks Beach State Park in Swansboro by 289 key
mainiand acres.

But a declsion by the N.C. Council of State -~ the
governor's cabinet — on that proposal has been
delayed from Tuesday unti! Jan. 3, according to David

Vst Sy L -

Pearson of Swansboro, president of the Friends of the ol ' . ) .
Hammocks and Bear Island and Friends of State Inchidded in the tract at the Hammocks is the former Simmons |
Parks. _ 4H Camp, a facilily situated on the waterfront at Queens i

Creel (Cody Foreman photo) ;
The Swansboro Board of Commissioners and '
Swansboro Area Chamber of Commerce adopted
resolutions last week urging the state board of education to accept appointment as the successor trustee of
the property along Queen's Creek and adjacent to the park. Onslow County commissioners planned similar
action this week.

The coundl| of state, according to Pearson; put off the vote at the urging of the attorney for the property
owner, the Hurst family.

As the result of a lawsuit, the Wake County Superior Court in September entered a judgment removing
The Hammocks Beach Corporation as trustee of the land.

The state Board of Education adopted a resolution Nov. 4 that signaled its willingness to be trustee, and if
the council of state approves, it is likely the state Division of Parks and Recreation would manage the
property for recreation and education purposes, as set out by the original trust.

But although the change in the status of the land appeared To be almost a done deal last week, Pearson said
Monday it’s up in the air again as a result of the delay in the coungll of state’s consideration.

He urged those who want to see the property become a part of, or at least affiliated with the park, to
contact Gov. Beverly Perdue and councit of state members as soon as possible.

“It 5 all in doubt until the coundil of state accepts the resolution by the board of education,” he said.
“There’s nothing guaranteed. It could still go back to the family. People who want to see this property
hecome public should not take anything for granted.”

Pearson said the addition of the land to Hammocks Beach wotld be a great benefit to the public. Included in
the tract is the Simmons 4H Camp.

“There is no question the possibilities for education and recreation, regional boat ramps, campsites and an
education center are endless,” he said, "There are possibilities for hatcherles, for oysters, for red drum. The

12/26/2010 2:14 PM
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potential economic im pacts through Increased visitation to the area are tremendous,”

The addition of the Iafge tract, Pearson said, would make the park unique, in that it would encompass the
entire coastal habitat, from the malnland, with biuff forest 35 feet above sea level, through the estuary to
the barrier islands.

it also would ensure better protection of the pristine waters, which are dassified as Qutstanding Resource
Waters, the state’s highest classification.

*We’d have room for hiking trails, which we don’t have now. And there‘d be room for scout jamborees,”
Pearson added. “We need the public to contact the governor and the councl of state to express support.”

“Needless to say, I'm in favor of the park acquiring additional property on the mainland,” Pearson said. "1
hope the state board of education can accept this trusteeship. And I certainly appreciate the efforts by the
town of Swansboro and other local governments to help make this a reality.”

According to a memo to the Swansboro board from Town Manager Pat Thomas, the September ruling on
the lawsuit filed by the Hurst family determined that the Hammocks Beach Corp. shouid be removed as
trustee of the remalning 289 acres of “The Hammocks,” which was placed in trust by Dr. Willlam Sharpe in
1950 for various educational and recreational opportunities.

“As the board knows, this very unique, unspoiled and irreplaceable tract ... along Queens Creek has
enormous potential for education, recreation and conservation,” Thomas wrote to the board.

“The court subsequently determined ... that a hearing should be held to tender to the state Board of
Education the opportunity to be appoeinted as successor trustee to administer the trust.

“Based on communications from its legal counsel, the Hurst family ... is expected to oppose the appointment
of the state Board of Education as trustee.

“Although thé state had previously signaled a lack of interest in administering the property,” the Thomas
memo continued, “the state Board of Education recently adopted a resolution indicating its interest ...
subject to approval by the Council of State (the governor’'s cabinet).

"It is generally anticipated that if he Board of Education were named as .trustee, management of the
property ... would be carried out under an agreement with the N.C. Division of Parks and Recreation and
that the property would be administered as an adjunct to Haminecks Beach State Park.”

The Swansboro hoard’s resolution urged the governor and council of state to “approve, ratify and support
the state Board of Education’s resolution to accept appointment as successor trustes, and to accept
stewardship of the property on behalf of the state of North Carolina.

“The governor and counci! of state are urged to direct that the property ... be placed under the management
of the Division of Parks and Recreation to ensure fulfillment. of the trust requirements and for administration
- of the property as an adjunct to the operations of Hammocks Beach State Park.”

Mayor Scott Chadwick said Thursday that the addition of the property to the park, as an adjunct, would be a
great thing for Swansboro.

*It's an incredible opportunity for us,” he said. “The park means so much to us, and this will make it even
more of a destination for tourists, which will help our businesses.”

He also touted the fact that the addition of the property would preserve it in its natural state.
Hammocks Beach State Park was estahlished in 1961 with the donation of Bear Island to the state from the
Hammocks Beach Corp. From 1962 to 1966, the state park service established ferry service to the island

and constructed an island bath house and refreshment stand, restrooms, water system, maintenance shop
and personnel barracks.

In 2001, a new visitors’ center was established on the mainland. The park already Is one of the state
system’s top five In terms of educational programming.

In recent years, the park has protected two additional islands, Huggins and Jones, which are accessible only

lof3 12/29/2010 2:14 PM.
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by boat and Indude high quality natural communitles and remnants of Civil War history.

Accerding to a memo from Lewls Ledford, state parks and recreation divislon director, to the state attorney
general’s office, “Careful planning and design would be needed before making final decisions on future uses

of the HBC property.

"With some renovations, existing facilities at the Mitchell Camp could continue to be used to host groups
and activities stich as boy and girl scouts, family reunions, environmental education and ... Swansboro’s

pirate festival,

“The state parks system operates similar facilities at several other parks and the division would be
interested in partnering with the town in mutually beneficial ways.

*In addition, UNC-Chapel Hill, the N.C. Museum of Natural Science, the Audubon Society and other potential
partners have expressed some Interest in working with the ... division ... to develop a coastal education
facility to host university field classes and research activities.”

Ledford concluded by noting that, “At 289 acres, the HBC property is thought to be one of the largest
privately owned tracts of patural forest on the East Coast,

“The N.C. Division of Parks and Recreation, through Hammocks Beach State Park, is certainly capable of
fulfilling the recreational and educational purposes of the Hammocks Beach Corporation Trust.”

Copyright © 2010 - Tideland News

[x] Ciose Window

of3 12/29/2010 2:14 PM
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North Carolina Department of Environment and Natura! Resources
: State Parks and Recreation

Michael F. Easley, Govemor Willlam G. Ross Jr., Secrataty Lewis R. Ledford, Director

April 23, 2007

Mrs. Cynthia McKoy

President, Hammocks Beach Corporation
P.O. Box 46228

Raleigh, NC 27620

Dear Mrs, McKoy:

‘We have received several phone calls recently conceming 2 ramor that the Hammocks Beach
Corporation may be considering selling to privaze developers all or part of the property it owns
adjacent to Hammocks Beach State Park. While we respect individual property tights and have always
enjoyed our relationship as neighboering property owners, I fecl the park service would be remiss if we
did not make an effort to confirm the validity of these rumors. [ feel that we share 2 common vision
for the Hammocks and would like to discuss with you any possibilities of Hammocks Beach State Park
participating in your dreamns and visions,

The North Carolina public is indebted to the Iammocks Beach Corporation for the very creation of
Hammocks Ecach State Park, one of the erown jewels of the State Parks System. For halfa commury,
the state patk and Hammocks Beach Corporation have been neighbors. We have worked together with
a shared commitment for the protection of the land and service 1o the public. We also share an :
important chapter in the history of North Carolina. Ifthis information is accurate that you are
considering the sale of the mainland property, there may tow be 2 historic opportunity to develop a
plan thet will benefit The Hammeocks Beach Corporation, Hammocks Beach Staze Park, and North

Carolina,

In the 1950s, The Hammaocks Beach Corporation decided the state 'was in a better position 1o shoulder
the costs of managing and providing public aceess to Beur Island. Perhaps the state would also be an
appropriate stoward of the mainland portion of the Hammocks. 1n the late 1980s, The Hammocks
Beach Corporation sold 30 acres to the park, and we used that property to construct the park’s besutiful
visitor center. We would very much like to provide additional visitor services that are more gasily
accessible to the public than the island, but we are seriously constrained in our plans by the lack of
property on the mainland. The inclusion of the Hammecks Beach Corporation lands in the pak would
allow for suitable recreational opportunities and much-needed coastal natural resource proteciion in an
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Mrs. Cynthia McKoy
- Page 2
April 23, 2007

environmentally sensitive area.  Allowing the state to bear the costs of developing and operating the
raainland property for public recreational and educational purposes would relieve The Hammocks
Beach Corporation of those costs, but would still accomplish that portion of The Hammocks Beach
Corporation’s mission.

The Hammocks Beach Corporation donated Bear 1sland to the state, but we are not suggesting a
donation of the valuable mainland property. We understand thas this property is a major asset to The
Hammocks Beach Corporation and is the comerstone of The Hammocks Beach Corporation's ability
te accomplish their mission, Use of'the property for state park purposes could fulfill part, but not all,
of The Hammocks Beach Corporation®s mission.

We would propose a purchase a1 Fair market value based on objective third-party appraisals, The valne
of the property has incrcased so much that the state purchase would provide The Hammocks Besch
Corporation with a substantial endowment. Procecds from the state’s purchase of the property would
offer The Hammocks Beach Corporation an array of opportunities for the furtherance of the other
portions of The Hammaocks Beach Corporation®s mission.

If these rumors are true, we would welcome the opportunity to discuss these ideas, or any ideas you
may have, with you and your board of directors. As always, we enjoy our current relationship es
neighbors and stewazds of the Hammocks and if the information that you are planning to sell js
unfounded we thank you for your time and consideration.

Sincgrcly,

Lewis R. W

ce Dr. Elfiott B. Palteer, Executive Dircetor of HBC
William €}, Ross, Jr,, Secretary, DENR

TOTAL P.0Q03
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STATE OF NORTH CAROLINA
‘COUNTY OF WAKE
HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,
Vs,
THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE

CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM

AUGUST SHARPE, NORTH CAROLINA

STATE BOARD OF EDUCATION, ROY
A. COOPER, III, in his capacity as
Attorney General of the State of North
Carolina,

Defendants.
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IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
06 CVS 18173
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Notice is hereby given to the parties that Michael L. Weisel and Adam N. Olls,

Bailey & Dixon, LLP, 2500 Two Hannover Square, Raleigh, North Carolina 27601, now

give formal notice of appearance as the attorneys for the Plaintiffs, Harriett Hurst Turner

and John Henry Turner in this matter.
kb

This the (o ~day of Jannary, 2011.

BAILEY & DIXON, LLP

By:

0031060) /1§

bl L et

Michael L. Weisel, NC Bar No. 9516
Adam N. Olls, NC Bar No, 38405
Attorneys for Plaintiffs

2500 Two Hannover Square

Raleigh, North Carclina 27601
Telephone: (919) 828-0731
Facsimile: (919) §28-6592

E-Mail: mlweisel@hdixon.com
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NORTH CAROLINA

WAKE COUNTY

HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,

Vs,

THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARTE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COOPER, IT, in his capacity as
Attommey General of the State of North
Carolina,

Defendants.
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IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
FILE NO.: 06 CVS 18173

VERIFIED OBJECTION TO
CHARACTERIZATION OF PLAINTIFES’
MOTION FOR RECONSIDERATION OF
ORDER AND OBJECTION TO
APPOINTMENT OF NORTH CAROLINA,
STATE BOARD OF EBUCATIONAS
SUCCESSOR TRUSTEE =
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NOW COME the Plaintiffs, Harriett Hurst Turner and John Henry Husst, by and through

counsel, pursuant to Rule 60 of the North Carolina Rules of Civil Procedure and all other

applicable rules and as supplemental briefing prior to entry of an Order, and file this Verified

Objection to Characterization of Plaintiffs’ previously filed Motion for Reconsideration of Order

and Objection to Appointment of North Carolina State Board of Education as Successor Trustee

as a motion pursuant to Rule 59 of the North Carolina Rules of Civil Procedure. In support of

this Objection to Characterization of Plaintiffs’ Motion for Reconsideration of Order and

Objection to Appointment of North Carolina State Board of Education as Successor Trustee,

Plaintiffs show the Court the following:
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1. This matter was heard before the Honorable Carl R. Fox, and a jury duly
empanelled during the September 20, 2010, Term of Superior Court, After a trial, the jury
returned a verdict in favor of the Plainiiffs on all issues. and Judgment was entered for Plaintiffs
against Defendant The Hammocks Beach Corporation.

2. In addition to the Judgment, on October 26, 2010, the Court also entered an Order
providing that, although the record in this case and in the 1987 Consent Judgrent indicate that
the State had previously declined to serve as successor trustee of this trust, pursuant to the Deed
creating the trust it appeared to the Court that following entry of Judgment upon the jury verdict,
the North Carolina State Board of Education may now be entitled to tender of appointment as
successor trustee to administer said trust for the purposes set forth in the trust created by Dr. and
Mrs. William Sharpe in the Deed and Agreement dated Septembei‘ 22, 1950.

3. In the same Order entered on Qctober 26, 2010, the Cowrt then mandated,
overruling Plaintiffs’ objections prior to entry of the Judgment, that a subsequent hearing would
be held on November 22, 2010 to formally tender to the North Carolina State Board of Education
appointment as successor trustee of 1.;he trust created by Dr. and Mrs. William Sharpe in the Deed
and Agrecment dated September 22, 1950.

4, At the State’s request and over Plainfiffs’ objections, the November 22, 2010
hearing on the Cowrt’s Order mandating formal tender of appointment was re—scheduled to
January 3, 2011.

5. Prior to submission of the case to the jury and entry of the Judgment, Plaintiffs
argued to the Court that the State Board of Education was precluded from accepting appointment
as successor {rustee both by the 1987 Consent Judgment which was in evidence, and by the

judicial admissions in the Answer and Motion to Dismiss filed by the North Carolina State Board
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of Education and the Nortﬁ Carolina Attorney General, which are a part of the record and law of
this case. |

6. In the State Board. of Education’s Answer and Motion to Dismiss, the State admits
that “The Consent Judgment expunged any inter_est that the State Board of Education may have
had in the Trust.” Based upon the foregoing admission as well as others in the State’s Answer
and Motion to Dismiss, Piaintiffs naturally understood and relied upon the fact that the State
relinquished all rights fo serve as successor trustee and would not and could not accept tender by
the Court. Moreover, during the trial of the above-captioned matter, the undersigned counsel
spoke with Thomas Ziko, Special Deputy Atiorney General, representing the State Board of
Education. Mr. Ziko reiterated to the undersigned that the State could not serve as successor
trustee, no matter how much officials at the North Carolina Department of Environment and
Natural Resources wanted control of the property. The undersigned relied upon the manifest
judicial admissions in the State’s Answer and Motion to Dismiss and Mr. Ziko’s reiteration of
that position during the week of September 20, 2010, and again on the evening of September 30,
2010, and, as a result, relayed to the Court that the State would not aﬁd could not sexve as
successor trustes.

7. At the time that the Court’s October 26, 2010 Judgment and Order were entered,
based upon the abovementioned judicial admissions and representations from the Attorney
General, Plaintiffs and the undersigned justifiably understood, fully expected and relied upon the
fact that the State would not and c.ould not aceept appointment as successor trustee.

8. Upon information and belief, the State Board of Education adopted the November
4, 2010 Resolution at a public meeting with little or no comment or discussion. Plaintiffs

received no notice of that meeting or adoption of the Resclution.
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9, Therefore, when the State commmliéated, subsequent to November 4, 2010, that
the State Board of Education had adopted a Resolution purporting to accept appoiniment as the
successor trustee, the adoption of this Resolution and the reversal of the State’s position contrary
to its prior admissions and representations came as a complete surprise to Plaintiffs and their
counsel.

10.  Furthermore, it was the understanding of Plaintiffs and the undersigned that the
Court was also of the view that given the judicial admissions in fhe State’s Answer and Motion
to Dismiss, the State was prechuded from reversing its position in the record and asserting any
right or interest in serving as substitute trustee. For instance, during the charge conference, the
Court stated:

Well, I think the attorey general has — I mean — I mean, [ think they’ve spoken

their peace. I think that they — they have basically said we’re not interested in

this, and I don’t think that they can assert any right as a substitute trustee in this

litigation, based on what I heard. So that’s not something that I wanted to

comsider giving serious consideration.
(September 30, 2010, T pp. 73.)

11.  Based upon the foregding and other statements by the Court, Plaintiffs justifiably
believed, understood and relied upon the fact that the Court viewed the formal tender process
established by the October 26, 2010 Order to be a formality necessitated by the syntax of the
Deed. Plaintiffs further understood and believed that the Court did not believe that the State
“can assert any right as a substitute trustee in this litigation . . .” (Id.)

12. On December 6, 2010, Plaintiffs filed a Motion for Reconsideration of Order and
Objection to Appointment of North Carolina State Board of Education as Successor Trustee.

13.  That Motion for Reconsideration of Order and Objection to Appointment was not

filed pursuant to Rule 59 of the North Carolina Rules of Civil Procedure, and Plaintiffs expressly
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object to the mischaracterization df their Motion for Reconsideration of Order and Objection to
Appointment of Nﬁrth Carolina State Board of Education as Successor Trustee as a motion
pursuant to Rule 59. Had Plaintiffs’ Motion for Reconsideration of Qrder and Objection to
Appointment of North Carolina State Board of Bducation as Successor Trustee been a motion
pursuant to Rule 59, Plaintiffs would have so stated in the docurnent.

14.  In filing their Motion for Reconsideration of Order and Objection to Appointment
of North Carolina State Board of Education as Successor Trustee, Plaintiffs are not seeking relief
from either the Judgment or Order entered by the Court on October 26, 2010. Indeed, the
October 26, 2010 Order expressly finds that the T udgment entered by the Court based upon the
jury verdict is a Judgment in favor of the Plaintiffs. As such, there would be no reason for
Plaintiffs to file a motion to alter or amend that Judgment pursﬁant to Rule 59(e), and at no point
in its filing, did Plajnti{fs ask‘the Court to alter or amend the Judgment.

15, As the Cowrt’s Order only mentioned that the State "may" be entitled to
appoiniment, and the Court had not yet officially tendered appointment to the State (having
 stated its intent to do so at the hearing) and had not indicated that it would definitely enter an
Order appointing the State Board as successor trustee, Plaintiffs had no reason to file 2 Rule
59(e) motion to aiter or amend the Order. As further stated above, based upon the judicial
admissions by the State in its Answer and Motion to Dismiss, the representations of Thomas
Ziko to the undersigned and the statements of the Court on the record, it was the expectation and
understanding of Plaintiffs and the undersigned that the post-Judgment tender to the State was a
mere formality mandated by the Court and that the State would, of course, reiterate its frequently
stated declinations to serve as successor trustee. Therefore, the Order and action that the

Plaintiffs objected to was not the formal tender of appointment which Plaintiffs properly
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expected and justifiably relied upon, would be declined by the State and/or rejected by the Count.
Rather, the action which Plaintiffs objected to and are now damaged and harmed by is the formalr
appointment of the State Board of Education as successor trustee, which was not announced uniil
the hearing on January 3, 2011.

16.  Contrary to the characierizations of the State in its Response to Motion for
Reconsideration of Order and Objection to Appointment of North Carolina State Board of
Education as Successor Tmsfee and contrary to the language in the State’s ﬁfst draft Order
forwarded to the undersigned on January 5, 2011, (Exhibit A attached), Plaintiffs were not
seeking to alter or amend the October 26, 2010 Judgment. Rather, Plaintiffs objected to entry of
an Order actually appointing the North Carolina State Board of Education as successor frustee.
At its heart, Plaintiffs’ filing challenged the State Board’s theory that the tender of appointment
could legally be accepted by fhe State and objected to the Court actually entering an Order
appointing the State Board as successor frustee. This Objection is exemplified in the first
paragraph of the argument section in Plaintiffs’ Motion for Reconsideration of Order and
Objection to Appointment of North Carolina State Board of Education as Successor Trustee:

I THE STATE MAY NOT ACCEPT APPOINTMENT AS
SUCCESSOR TRUSTEE.

The offer to the State Board of Education to serve as successor trustee
under the trust established by the 1950 deed is simply a formality mandated by
this Court to comply with the syntax in the Deed from Dr. Sharpe. In light of the
findings of fact, conclusions of law and adjudications in the 1987 Consent
Judgment, the admissions of the State Board of Education and Attomey General
in their Answer and Motion to Dismiss this action, the Order dismissing the State
Board of Education and the Atiorney General as defendants, and the jury verdict
and Judgment in this case, the State is precluded from accepting appoiniment as
successor trustee to administer the Trust. For numerous reasons explained below,
the State Board of Education cannot, and should not now be allowed to, accept
appointment as successor trustee under the trust established by the settlor, Dr.
Sharpe.

[Emphasis added.]
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17.  Tothe éxtent that Plaintiffs” Motion and Objection invited the Court to reconsider
ﬂxe tender process envisioned in its Order, this was not a Rule 59 motion, but rather a fequest that
the trial court consider its upcoming actions and decisions regarding this process. As explained
throughout this Objection to Characterization, the Court’s October 26 Order contemplated
further action by the Court, including a further hearing and an order regarding appointment of a
successor frustee or distribution of the trust property, when a successor trustes was not -
appointed. As such, the October 26 Order was é non-~disposifory and interlocutory order
outlining the further actions which the Court intended to take. Obviously, a trial court can, and
does on a cia.ily basis in the course of considering motions and the trial of cases, reconsider its
decisions and actions, as well as its intended, future decisions and actions, prior to a final Order
being entered on an issue. Such reconsideration is not an alteration or amendment of an order
under Rule 59. Plainiiffs” invitation for the Court to reconsider the tender process was coupled
with Plaintiffs’ primary obje;:tion to the Court enfering an Order appointing the State Board as
succesgor trustee, and at most, invited the Court fo consider how the tender process would
actually unfold and whether the State should be allowed to reverse its consistent position and
judicial admissions in this case and purport to accept the tender, The Plaintiffs’ Motion and
Objection did not ask the Court to alter or amend its Judgment or October 26 Order. In fact, as
previously explained, Plaintiffs were the prevailing party at trial, as evidenced by tﬁe Judgment,
and believed that the State Board would not and could not accept the tender and that the Court, in
any event, would not and could not iegally appoint the State Board. As such, Plaintiffs had no
reason to file a Rule 59 Motion to alter or amend the Judgment or Order. Further, the final Order
on the issue of whether the State would be appointed successor trustee has yet to. be entered and

the Court’s decision was not announced to the parties until the hearing on January 3. Plaintiffs
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were not actually aggrieved until this January 3 hearing and the upcoming eniry of the Order
actnally appointiné the State Board as successor trustee.

18. It was not until the conclusion of the hearing on January 3, 2011, that the Court
announced that it would actually appoint the North Carolina State Board of Bducation as
successor trustee, though a formal order to that effect has not yet been filed by the Court.
Plaintiffs’ Objection to Appointment of North Carolina State Board of Education as Successor
Trustee was an objection to the actual appointment of the State as successor trustee which the
Court announced it intended to do by an upcoﬁling order at the conclusion of the January 3, 2011
hearing. Thus, Plaintiffs’ Objection to Appointment of North Carolina State Board of Education
as Successor Trustee is and should be deemed an objection to the actual appointment of the
North Carolina State Board of Education to serve as successor frustee rather than a Rule 59
motion to alter or amend the October 26, 2010 Judgment. Said objection, apd request that the
Court reject the State Board of Education’s purported acceptance of tender and refuse to appoint
the State Board as successor trustee, was supported by ample legal anthority and was
appropriately made prior to entry of the Court’s order appointing the State Board. It required no
reference to a specific Rule of Civil Procedure, and certainly not to Rule 59.

19, However, to the extent that Plaintiﬂ‘s’ Motion for Reconsideration of Order and
Objection to Appointment of North Carolina State Board of Education as Successor Trustee is
deemed to seek relief from cither the Tudgment or Order entered on October 26, 2010, Plaintiffs’
Motion for Reconsideration of Order and Objection to Appointment of North Carclina State
Board of Education as Successor Trustee should be deemed a motion pursuant to Rule 60(b)(1),
(3) and (6) of the North Carolina Rules of Civil Procedure.

20.  Rule 60{(b) provides that:
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b. Mistakes; inadvertence; excusable neglect; newly discovered evidence;
fraud, etc. — On motion and upon such terms as are just, the court may relieve a
party or his legal representative from a final judgment, order or proceeding for the
following reasons:

(1) Mistake, inadvertence, surprise, or excusable neglect;

(3)  Frand (whether heretoforc demominated intrinsic or extrinsic),
misrepresentation, or other misconduct of an adverse party;

{6)  Any other reason justifying relief from the operation of the
judgment.

21.  The actions taken by the State, on or before November 4, 2010, without notice to
Plaintiffs purporting to accept appointment as successor trustee constituted surprise and
misrepresmﬁation within the meaning of Rule 60(b)(1), (3) and (6) for the following reasons:

A.  Given that the State Board of Education admitted in its Answer and
Motion to Dismiss that “The Consent Judgment expunged any interest that the State Board of
Educati;)n may have had in the Trust,” Plaintiffs naturally understood and justifiably relied upon
the facts that the State claimed no further interest in the trust, that it reiterated that it had no right
to serve as successor trustee and that it could not and would not accept the tender pursuant to the

- October 26, 2010 Oxder.

B. Given that the State declined appointment as successor trustee in the 1987
Consent Judgment and reiterated that declination in ifs Answer and Motion to Dismiss, Plaintiffs
naturally understood that they did not intend to accept appointment as successor frustee and

would reject the tender represented by the October 26, 2010 Order.
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C. Given the representations by.Thomas Ziko at the August 21, 2007 hearing,
an Order was entered dismissing the State, with prejudice, as a Defendant in this case.

D. Given the representations of Thomas Ziko to the undersigned on or about
September 21, 2010 and on September 30, 2010 that the State would .not and could not serve as
successor {rustee, Plaintiffs had the clear understanding and justifiably relied upon the facts that
the State believed itself incapable of serving as successor trustee of the trust and, consistent with
its Answer and Motion to Dismiss and its prior representations, wonld appropriately decline
appointment as successor trustee.

E. | Given the statements by the Courf during the charge conference and
following the jury verdict, which were reflected in the transcript, Plaintiffs had the understanding
and justifiably relied upon the facts that the Court did not belicve that the State could now
reverse its position and accept appointment as successor {trustee. The Plaintiffs therefore
believed that the tender to the State was a meré formality so that the Court could have in the
record following the jury verdict and Judgment a further declination of the State to satisfy what
the Court believed were the requirements of the syntax of the Deed.

F. The presentation of a Resolution to the State Board of Education and
adoption of the Resolution by the State Board of Education purporting to accept tender as
successor trustee was done without notice to Plaintiffs or an opportunity to be heard. Plaintiffs
were therefore justifiably surprised and shocked that the State Board of Education would,
without notice to Plaintiffs, adopt a Resolution purporting to accept tender in contradiction to its
declination in the 1987 Consent Judgment, in contradiction to. the judicial admissions in the
record in this case and confrary to the representations and statements of Thomas Ziko to the

Court and to the undersigned on multiple occasions.

10
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22.  For these and othér reasons, including those set forth in detail at the hearing in
this matte.r on January 3, 2011, Plaintiffs were shocked that the State hati reversed its previously
stated position in the Answer and Motion to Dismiss that it declined service as successor trustee
and that any inferest that the Staie had in serving as successor trustee had been expunged.

23.  Given the clear case authority that facts a]lege;l in a complaint and admitted in an
answer are conclusively established by the admission, Plaintiffs were further surprised that the
Court would entertain appointment of the State as successor frustee pursuant to the October 26,
2010 Order. |

24.  To the extent that Plaintiffs’ _Moﬁon for Reconsideration of Order and Objection -
to Appointment of North Carolina Stats Board of Education as Successor Trustee is deemed to
be a motion for relief from either the October 26, 2010 Judgment or Order, the foregoing
Teasons, as well as evidence in the record and arguments made in detail at the January 3, 2011
hearing, constitute a basis .for relief from judgment or order pursuant to North Carolina Rule of
Civil Procedure 60(b)(1) — to-wit, surprise and/or 60(b}(3), misrepresentation by the State.

25.  In addition, to the extent that it was the intention of the State at the time it made
the judicial admissions represented in the Answer and Motion to Dismiss and obtained dismissal
from the case with prejudice to subsequently re-emerge and reverse its position on appointment _
as successor frustee in the event of a verdit:;t for the Plaintiffs, the State’s intent constitutes fraud
{whether heretofore dominated intrinsic or extrinsic), misrepresentation, or other misconduct on
the part of the State giving rise to relief from judgment or order pursuant to Rule 60(b)(3) of the

North Carolina Rules of Civil Procedure.

11
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26.  Such change in position is also inequitaﬁle and contrary to the interests of justice,
which would also justify relief from operation of the Order and/or Judgment pursuant to Rule
60(b)(6). |

BASED UPON THE FOREGOING, Plainiiffs’ object to any characterization in the
State’s proposed Order and to characterization in the Court’s Order of their previous Motion for
Reconsideration of Order and Objection to Appointment of North Carolina State Board of
Education as Succeésor Trustee as a motion pursuant to Rule 59 of the North Carolina Rules of
Civil Procedure. Plaintiffs’ Motion for Reconsideration of Order and Objection to Appointxﬁent
of North Carolina State Board of Education as Successor Trustee is an objection to appointment
of the North Carclina State Board of Bducation, which was ultimately rejected by the Court
when it announced in open Court on January 3, 2011 that it would enter an Order appointing the
' State Board of Bducation. To the extent that Plaintiffs’ Motion for Reconsideration of Order and
Objection to Appointment of North Carolina State Board of Education as Successor Trustee is
deemed to be a motion for relief from the October 26, 2010 Judgment or Order, then said Motion
for Reconsideration of Order and Objection to Appointment -of North Carolina State Board of
Education as Successor Trustee should be deemed a motion pursuant to Rule 60(b) of the North
Carolina Rules of Civil Procedure for relief from judgment or order.

This the 6th day of January, 2011.

THE FRANCIS LAW FIRM, RLLC

Charles T. Francis

Attorneys for Plaintiffs

Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0301

12
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VERIFICATION

Charles T. Francis, being first duly sworn, deposes and says:

L. | That I am Charles T. Francis, that I am over the age of 18 and that I am competent
to give this Verification. |

2. That [ am counsel of record for the Plaintiffs in the above-captioned matter and I
prepared the contemporaneously filed Objection to Characterization of Plaintiffs’ Motion for
Reconsideration of Order and Objection to Appointment of North Carolina State Board of
Education as Successor Trustee.

3. That the contents of Objection to Characterization of Plaintiffs’ Motion for
Reconsideration of Order and Objection to Appointment of North Carolina State Board of

Education as Successor Trustee are true and correct to the best of my knowledge and belief.

This the 6th day of January, 2011. C / g ;

Charles T. Francis

SWORN TO and subscribed to

before me this 6th day of Ianuary:\“m;”]”mf
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- Page 1 of 1

Ginny Marshall

From: Gulick, James [JGULICK@ncdoj.gov]

Sent: Wednesday, January 05, 2011 2:15 PM

To: Emory, Frank; Ginny Marshall

Cc: Weisel, Michael; Ziko, Thomas

Subject: RE: Turner and Hurst v. Hammocks Beach - Draft Order

Attachments: Draft Hammocks Beach Order 01-05-11.docx
Gentlemen —

Attached please find a draft Order for your review and comment. We plan to present a final draft
{including any changes in response to your comments} to Judge Fox tomorrow before noon.

“Sincerely,

Jim Gulick

James C. Gulick

Senior Deputy Attorney General
North Carolina Department of Justice
P.0O. Box 629

{114 W. Edenton Street, Rm 306A)
Raleigh, N.C. 27602-0629

Tel: 919.716.6940 Direct

Tel: 919.716-6600 Switchboard
Fax: 919.716-6767

- PLAINTIFF'S

_ EX’ BIT
_ A}

1/6/2011
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STATE OF NORTH CAROLINA
COUNTY OF WAKE

HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,
V.

- THE HAMMOCKS BEACH
"CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION,
ROY A. COOPER, I1I, in his capacity as
Attorney General of the State of
North Carolina,

Defendants,

N N R N B T il

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
06 CVS 18173

ORDER

PURSUANT to the Court’s Order and Notice of Hearing dated October 26, 2010, and a

subsequent continuance, this matter came on for hearing in Wake County Superior Court before

the undersigned Judge on January 3, 2011, for the purpose of fulfilling the Judgment entered in

this matter on October 26, 2010, by formally tendering to the State Board of Education the

appointment as successor trustee of the trust created by Dr. and Mrs. William Sharpe in the Deed

and Agreement dated September 22, 1950. Plaintiffs Turner and Hurst were represented by Mr.

Charles Francis, Esq. Hammocks Beach Corporation, Inc. was represented by Mr. Frank Emory,

Esq. The North Carolina State Board of Education was represented by Senior Deputies Attorney

General Thomas Ziko and James Gulick. There was no objection as to the time or place for the

hearing. Prior to the scheduled hearing, Plaintiffs served a Motion for Reconsideration of Order
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and Objection to Appointment of North Carolina State Board of Education as Successor Trustee.
(Motion for Reconsideration and Objection to Appointment) Subsequent to the service of the
Motion for Reconsideration and Objection to Appoiniment, counsel for the North Carolina State
Board of Education filed objectibné and supplemental obj ecﬁoné to subpoenas that counsel for
Plaintiffs had served to take the testimony of witnesses. After reviewing the record and
considering arguments from counsel, the Court makes the following findings and conclusions.

1. The Plaintiffs’ Motion for Reconsideration does not specify the Rule of Civil
Procedure under which Plaintiffs are applying for relief. The Motion for Reconsideration seeks
to alter or amend the Judgment and companion Order entered in this case to remedy alleged
errors of law, Therefore, the Court deéms it to be a motion under Rule 59 of the Rules of Civil
Procedure,

2. Rule 59(&) requires that a motion to alter or amend a judgment “shall be served not
later than, 10 days after entry of the judgment.” N.C. Gen. Stat. § 1A-1, Rule 59(¢). The
Plaintiffs served their Motion for Reconsideration on or about December 6, 2010, more than 10
days after the entry of judgment on October 26, 2010. -

3. Even if the Motion for Reconsideration had been timely filed, motions to alter or
amend judgments are limited to the grounds listed in Rule 59¢a). Plaintiffs> Motion for
Reconsideration fails to specify a ground for relief recognized under Rule 59(a).

4, Furthermore, the arguments Plaintiffs make in the Motion for Reconsideration sither
were or could have been made prior to the entry of the Judgment. A party cannot use a Rule 59
motion to reargue maiters already argued or to put forth arguments which wefe not made but

could have been made during the trial.
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5. Plaintiffs” argument that the Siate Board of Education is preclﬁded from accepting
appointment as Trustee was made and rejected by the Cowrt prior to the submission of the case to
the jury. The Plaintiffs themselves told the jury during summation that if it ruled for them on all
three issues and removed the Hammocks Beach Corporation as trustee, the trusteeship would be
tendered to the State Board of Education. This Court entered its J udgment and Order of October
26, 2010 consistent with its decision, the Plaintiffs’ argument and the jury’s verdict. |
Reconsideration of the Judgment and Order on these grounds is inappropriate.

6. Plaintiffs’ contention in their Motion for Reconsideration, that the jury verdict
established that the Trust settlors’ purposes are impossible or impractical for any trustee,
including the State Board of Education, to catry out, contradicis representations made at trial by
Plaintiffs to this Court and, more importantly, to the jury. In closing arguments, Plaintiffs’
counsel argued to the jury repeatedly that impossibility and impracticability refated to “this
trustee,” i.e., the Hammocks Beach Corporation. There is no reason to believe that the jury, in
voting in favor of the Plaintiffs, did not act with the belief that the impossibility and
impracticability related to “this trustee;” the Hammocks Beach Corporation, consistent with the
1950 Deed (under which a determination of impossibility and impracticability is the clear
predicate for tendering successor trusteeship to the State Board of Education), the Cowrt’s
Instructions and Plaintiffs’ arguments.

7. Likewise, this Court rejects Plaintiffs’ contention that the tender to the Board is a
“mere formality”” which the State Board of Education muét refuse as being expressly contrary to

the Judgment.
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8. Prior to entry of the Judgment, the Court rejected Plaintiffs’ argument that the State
Board of Education's prior actions with respect to the Trust now preciude the Board from acting
as trustee. In fact, the Judgment specifically states:

that The Hammocks Beach Corporation shall be removed as Trustee of

the Trust created by Dr. and Mrs. William Sharpe . . . upon the formal

appointment of the North Carolina State Board of Education as successor

trustee to administer the trust for the purposes set forth in the 1950 Deed

and Agreement or, in the event that the North Carolina State Board of

" Bducation refuses to accept appointment to administer the trust . . , upon

entry of an order distributing the trust property pursuant to the terms of

the 1950 Deed.
In other words, this Court has already determined that the State Board of Education has the
choice of accepting tender of the trusteeship or not. During closing arguments and following
the verdict, Plaintiffs themselves advanced the same position the Court adopted in its final
Judgment, that is, that as a result of the jury’s verdict, the Board would be tendered the
trusteeship and would have a choice fo make as to whether to accept it. Plaintiff’s arguments
that the State Board of Education cannot accept tender of the trusteeship were or could have
been made prior to the enfry of the Judgment. There is no legal or equitable reason why the
State Board of Education may not now accept tender of the successor trusteeship.

9. The end result of the State Board of Education’s succeeding as trustee will be that
the charitable intent of the trust grantors, Dr. and Mrs. Sharpe, will be accomplished and
maintained. It is the public policy of North Carolina to preserve, to the fullest extent possible,
the manifest intent of the grantor to bestow a gift for charitable purposes. There is no question

that Dr. and Mrs. Sharpe intended to create a charitable trust. The Sharpes provided in the

original trust instruments that if it were determined to be impossible or impracticable for the
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trust prop erty to be used for the stated purposes, the property may then be transferred to the
State Board of Education to be held “in trust” to carry out the trust purposes. It is the Sharpes
_themselves who selected the State Board of Education as successor trustee. It is completely in
keeping with the original Agreelﬁent and Deed that the State Board of Education succeed as
trustee if it accepts tender of that successor trusteeship, as it has indicated it intends to do,
subject to approval by the Council of State.

10. The terms of the original trust instrument relating to impracticability and
impossibility make clear that the State Board of Education’s refusal to accept the successor
trusteeship following tender is a condition precedent to the property being divided among the
contingent heirs, including plaintiffs. This is evident from the .language of the 1950 Deed.

11. Plaintiffs concede that the bases for their objections to the State Board of
Education’s appointment are the same as the bases for their Motion for Reconsideration.
Provided the Council of State approves the vesting of the title to the Trust property under N.C.
Gen. Stat. §146-26, there is no legal obstacle to the State Board of Education fulfilling the
dulies of trustee as specified in the 1950 Deed and Agreement.

12. Plaintiffs failed to identify the authority for their effort to depose Thomas Ziko and
Lewis Ledford post- Judgment. The Motion for Reconsideration is expressly based on the
pleadings and proceedings of record in this case. Plaintiff has failed to convince the Court that
the post-Judgment discovery would be relevant and material to the issues before the Court.
Therefore, in its discretion the Court sustains the objections to the depositions.

‘Wherefore, it is Ordered that:

1. The Plaintiffs’ Motion for Reconsideration is denied.
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2. Plaintiffs’ Objection to the appointment of the State Board of Education as
SUCCessor
trustee is overruled.

3. The State Board of Education’s and i)ufative deponents” Objections to Plaintiffs’
deposition notices and subpoenas are sustained and upheld. |

4, The North Carolina State Board Qf Education is hereby formally appointed as
successor trustee to administer the trust for the purposes set forth in the 1950 Deed and
Agreement, subject only to the approval of the Council of State.

5. Once the Council of State has acted,' éounsel for the State Board of Education shall
notify the Court and other parties of the Council’s action.

6. Inthe event that the Council of State approves the North Carolina State Board of
Education’s acceptance and the transfer of the trust property, Hammocks Beach Corporation,
Inc. shall execute a deed in form satisfactory to the State transferring the trust property to the
State to be held in trust by the State Board of Education for the purposes set forth in the 1950
Deed and Agreement.

7. In the event that the Council of State disapproves of the State Board of Education’s
acceptance of the appointment a8 successor trustee Ito administer the trust and transfer of the trust
property, Plaintiffs shall schedule a further hearing for consideration and entry of an order
distributing the trust property pursuant to the terms of the 1950 Deed.

This  day of January, 2011.

Carl R. Fox
6
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Superior Court Judge Presiding



STATE OF NORTH CAROLINA
COUNTY OF WAKE

HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,
V.

THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION,

ROY A. COOPER, I, in his capacity as
Attorney General of the State of

North Carolina,

Defendants,
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IN THE GENERAL COURT OF JUSTICE
" SUPERIOR COURT DIVISION
06 CVS 18173

NOTICE OF FILING
OF PROPOSED ORDER

T Ag
6

o,

T,
o

PATEA 1 e
RO y L .

l

Plaintiffs, by and through counsel, hereby provides notice of filing a proposed Order and

transmittal letter (attached as Exhibit A) to accompany the Verified Objection to

Characterization of Plaintiffs’ Motion for Reconsideration of Order and Objection to

Appointment of North Carolina State Board of Education as Successor Trustee filed on January

6,2011.

This the 7™ day of January, 2011.

By:

BAILEY & D (} LLP
‘ M

Miéhael L. Weisel

North Carolina State Bar No.: 9516
Adam N. Olls

North Carolina State Bar No.: 38405

Attorneys for Plaintiffs
2500 Two Hannover Square
Raleigh, North Carolina 27601
Telephone: (919) 828-0731
Facsimile: (919) 828-6592
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THE FRANCIS LAW FIRM, PLLC

Chadee 7 Voo /

Charles T. Francis b
North Carolina State Bar No.: 16348
Attorneys for Plaintiffs

Post Office Box 164 :
Raleigh, North Carolina 27602
Telephone No.: (919) 823-0801
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. EXHIBIT::

The Francis Law Firm, piic -

ATTORNEYS 8 COUNSELORS AT EAW

Caartes T, Francs MAITING ADDRESS:
Post Orace Box 164

Marraew L. Boyar . Rarsicy, NoxTH CAROLNA 27602
- January 7, 2011 .
434 FAYETTEVILLE STREET

SuiTe 2300
Rar£iGH, NOKTE CARGLNA 27601

Vid ELECTRONIC MAIL AND HAND DELIVERY
TELEPHONE (919) 528-0801
- Trrecory (219) 828-0804

The Honorable Carl R, Fox

Superior Court Judge

‘Wake County Courthouse, 10th Floor
Raleigh, North Carolina 27601

Re: Harriett Hurst Tarner and John Henry Hurst v. The Hammocks Beach
Corporation
Walte County File No.: 06 CVS 18173

Your Honor:

Enclosed is Plaintiffs” proposed Order in the above-reforenced case conceming the
matters decided by you in open court on Monday, January 3, 2011,

Although we tned to reach an agreement with the North Carolina State Board of
Education (“Board”) on the form of and submitted our suggested revisions to its draft Order, as
best we can tell, the Board ignored every single change we pmposed and umlatelally submitted
the Order to you without informing us,

Therefore, we are submitting herewith our proposed Order for your consideration. We
reviewed excerpts of the draft transeript setting forth your ruling at Monday’s hearing, and
believe our proposed Order accurately reflects your announced ruling, We appreciate your time
CTF:gam

and consideration on this matter.
Sinc e]y,
Char:es T. Prancis
Englosure

cc:  Thomas L. Ziko, Esq. (w/enc.) (via electronic mail)
James C. Gulick, Bsq. (w/enc.) (via electronic mail)
Frauk E. Emeory, ., Esq. (w/enc.) (via electronic mail)
Michael L. Weisel, Bsq. (w/enc.) (via electronic mail)

Respectfully submitted, T am
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STATE OF NORTH CAROLINA. INTHE GENERAL COURT OF JUSTICE
' SUPERIOR COURT DIVISION

COUNTY OF WAKE ‘ ' 06 CVS 13173

HARRIETT HURST TURNER and
. JOHN HENRY HURST, -

Plaintiffs,
vs.

THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE
CATRD, SETH DICKMAN SHARPE, .
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COOPER, IL, in his capacity as
Attorney General of the State of Notth
Carolina, '

ORDER

Defendants.

vvvwwuvvv»—zuvu\-&v\_ﬁvvuv

PURSUANT to the Court’s Order and Notice of Hearing datt?d Qctober 26, 2010, and
subsequent continuance, this matter came on for hearing in Wake County Superior Court before
the undersigned Tudge on January 3, 2011. Plaintiffs Turner and Ifurst were represented by
Charles T. ¥rancis, Hammocks Beach Cmporation was represented by Frank E. Emory, Jr. The
North Carolina State Board of Education was represented by Senior Deputies Attorney General
Thomas Ziko and James Gulick. There was no objection as to the time or place for the hearing.
On Decerber 6, 2010, Plaintiffs filed and served a Motion for Reconsideration of Order and
Objection to Appointment of North Carolina State anrd of Education as Successor Trustes.

{Motion for Reconsideration and ijection' to Appointment) Subsequent fo the service of the
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Mption for Reconsideration and Objection to Appointment, counsel for the North Carotina State
Board of Education filed objections and supplementﬁl objections to subpoenas céunsel for
Plaintiffs served fo take the testimony of witnesses. After reviewing the record and considering
arguments from counsel, the Court makes the following findings and conclusions:

1. Plaintiffs’ argument that the State Board of Education is precluded from accepting
appointment as Trustee was made and rejected by the Court prior to the submission of the case to
the jury. This Court noted Plaintiffs' objections for the record.

2. Likewise, this Court rejects Plaintiffs’ contention that the tender to the Beard is 2
mere fornality. |

3. Prior to entry of the Judgment, the Court rejected Plaintiffs’ argument that the
State Board of Education's prior judicial admissions and conduct in this case now preclude the
Board ﬁo.m acting as trustee. This Court noted Plaintiffs' objections for the record,

4, This Court finds that the State Board of Bducation’s refusal to accept the
successor trusteeship following tender is a condition precedent to the property being distributed
to the contingent remainder beqeﬁciaries of the trust.

5. Plaintiff has failed to convince the Court that the post-Judgment discovery
wouid be relevant and material to the issues before the Court. Therefore, in its discretion the
Court sustains the objections to the depositions and to preduction of documents pursuant to

Subpoena to Lewis Ledford and Thomas Ziko,
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| Wherefore, it is Ordered that:

1. The Plaintiffs’ Motion for Reconsideration is denied.

2. Plaintiffs’ Objection to Appo‘intment of the North Carolina State Board of
Education as successor trustee is denied. ‘

3. The State Board of Education’s and putative deponents” Objections fo Plaintifts’
deposition notices and subpoenas are sustained and upheld.

4. There is no evidence before this Court as to why, legally, other than the Answer
and dismissal of the Attorney General and the North Carolina State Board of Education in this
action, the admissions 6f the State Board of Education and Attorney General in this action and
the findings of fact and conclusions of law in the 1987 Consent Tudgment, as to why the North
Carolina State Board of Education is not entitled to accept appoititment as successor trastee,
Therefore, the North Carolina State Board of BEducation is hereby formally appointed as
successor trustes io administer the trust for the purposes set forth in the 1950 Deed and
Agreement, subject to the épproval of the Council of State.

5. Once the Council of State has acted, counsel for the State Board of Education
shall notify the Court and other parties of the Council’s action.

6. In the event that the Council of State approves the North Carolina State Board of
Rducation’s appointment as successor trustee, the trust propeity shall be held in trust by the
North Carolina State Board of Education for the purposes set forth in the 1950 Deed and

Agreement.
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7.. In the event tﬁai the Council of State disapproves of thé State Board of
Edﬁcation’s acceptance of the appointment as successor trustee to administer the frust, Plaintiffs
shall schedule a farther hearing for entry of an order distributing the trust property pursuant to
the trust terms.

This the day of January, 2011.

The Honosable Carl R. Fox
Superior Court Judge Presiding
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STATE OFNORTH CAROLINA 7111 i# | 1, THE GENERAL COURT OF JUSTICE
- #8524 At IdUPERIOR COURT DIVISION
COUNTY OF WAKE R . 06 CVS 18173
vy T e g,
HARRIETT HURST TURNER and
FOHN HENRY HURST,

o

//.‘-

Plaintiffs,
V.

THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION,

ROY A. COOPER, 1], in his capacity as
Attorney General of the State of

North Carolina,

ORDER,

Defendants,

b S "t St St A S S e’ e et S Yea” M e St N St S’ N it

PURSUANT to the Court’s Order and Notice of Hearing dated October 26, 2010, and 2
subsequent continuance, this matter came on for hearing in Walke County Superior C.ourt before
the undersigned Judge on January 3, 2011, for the purpose of formally tendering to the State Board
of Fducation the appointment as successor trustee of the trust created by Dr. and Mrs. William
Sharpe in the Deed and Agreement dated September 22, 1950 (the *“Trust). Plaintifis Tomer and
~Hurst were represented by Mr:-Charles Francis; Bsq. —Hammocks Beaclr Corporation; Tnorwas =777
represented by Mr. Frank E. Emory, Jr., Bsq. The North Carolina State Board of Education was
represented by Senior Deputies Attorney General Thomas Ziko and James Gulick. There was no
objection as to the time or place for the hearing, Priorto thé scheduled hearing, Plaintiffs served a

Motion for Reconsideration of Order and Objection to Appointment of North Carolina State Board
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of Education as Successor Trustee, (Plaintiffs’ Motion) Subsequent to the service of the
Plaintiffs* Motion, counsel for the North Carolina State Board of Education filed objections and
supplemental objections to sabpoenas that coﬁnsel for Plaintiffs had served to take the tes’r.imdny
of witnesses and produce documenis. After reviewing the record and considering arguments
from counsel, the Court makes the following findings and coﬁclusions.

1. The Plaintiffs’ Motion does not specify the Rule of Civil Procedure under which
Plaintiffs are applying for relief. The Motion seeks to alter or amend the Fadgment and
companion Order entered in this ;:ase to remedy al]cged errors of law. Therefore, the Court
decms it to be a motion under Rule 59 of the Rules of Civi] Procedure.

2. Rule 59{e) requires that a molion to alter or amend a judgment “shall be served not later
than 10 days after entry of the judgment.” N.C. Gen. Stat. § 1A-1, Rule 59(s). The Plai_ntiffs
served their Motion for Reconsideration on or 'ziboutDecember 6, 2010, more tﬁan 10 days aﬁér
the entry of judgment on October 26, 2010.

3. Evenif Plaintiffsf Motion had been timely filed, motions to aiter or amend judgments
are limited to the grounds hsted in Rule 59(a). Pl'z;iuﬁﬁ's’ Motion fails to specify a ground for
relief vecognized under Rule 5%(a). | |

4. Furthermore, the mguments PIaintiffs_ make in their I—\;iotion either were ot could have

been made prior to the enfry of the Judgment. A party cannot use a Rule 59 motion to reargue .

matters already argued or to put forth arguments which were not made but could have been made
during the irial. Regardless of what rule Plaintiffs are proceeding under, Plaintiffs” Motion is

without merit,
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5, Plaintiffs’ argument that the State Board of Bducation is precluded from accepiing
appoiniment as Trustee was made and rejected by the Court prior to the submission of the case to
the jury. This Court noted Plaintiffs’ objections for the record. The Plaintiffs themselves told the
jury during summation that if it ruled for them omn all thres issues and removed the Harmmocks
Beach Corporation as Trustee, the trusteeship would be tendered to the State Board of Education.
This Court entered ifs Judgmen_t and Order of Octo‘ber 26, 2010 consistent with its decision, the
Plaintiffs’ argument @d the jury’s verdict. Reconsideration of the Judgment and Order on these
grounds ig inappropriate.

6. Plaintiffs’ contention in their Plaintiffs’ Motion, that the jury verdict established
that the T'rust settlors’ purposes are impossible or impractical for any trostee, inciuding the Siate
Board of Education, to camry out, contradicts ;:epresenta{ions made at trial by Plaintiffs to this
Court and, more ir‘nportantly, to the 3ury In closing arguments, Plaintiffs’ counse! argued to the

" jury Tepeatedly that. impossibility and impracticability related to “this trustee,” i.c., the
Hammocks Beach Corporation. There is no reason 1o believe that the jury, in voting in favor of
the Plaintiffs, did not-'zn;t with thé belief that the impossibility and impracticability related to “this
trustee,” the Hammocks Beac:h Corporation, consistent with the 1950 Deed (under which a

determination of impossibility and impracticability is the clear predicate for tendering successor

trusteeship to the State Board of Bdueation), the Court’s instructions and Plaintiffs’ arguments,

7. Likewise, this Court .rejccts Plaintiffs’ contention that the tender to the Board is a

“mere formality” which the State Board of Education must refuse.
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8. Prior to enfry of the Judgment, the Court rejecied Plaintiffs’ argument that the State

Board of Education's prior actions with respect to the Trust now preclude the Board from acting
as trustee. This gourt noted Plaintiffs’ objections for the record. In fact, the Judgment specifically
states:

that The Hammocks Beach Corporation shall be removed as Trustee of the

Trust created by Dy, and Mrs. William Sharpe . . . upon the formal

appointment of the North Carolina State Board of Education as successor

trustee to administer the trust for the purposes set foxth in the 1950 Deed

and Agreement or, in the event that the North Carolina State Board of

Education refuses to accept appointment to administer the trust . ., upon

entry of an order distributing the trust property pursuant to the terms of the

1950 Deed.
In gther words, this Court has already determined that the State Board of Education has the choice
of accepting tender of the trusteeship ornot. During closing arguments and following the
verdict, Plaintiffs thernselves advanced ﬁ]e same position the Court adopted in its final Judgment,
that is, that as a result of the jury’s verdict, the Board would be tendered the trusteeship and would
have a cheice to make as to whether to accept it.  Plaintiff’s arguments that the State Board of
Education canmot accept tender of the trusteeship were or could have been made prior to the entry
of the Judgment. Theze is no legal or equitable reason why the State Board ofEducation may not

1now accept tender of the successor frusteeship.

9. The end result of the State Board of Education’s succeeding as trustee will be that the

" " charitable infént of the Trust grantofs, DY. dnd Mys. Sharpe, will be accomplishied and maintained

and the Trust will remain in existence, It is the public policy of North Carolina to preserve, to the
fullest extent possible, the manifest intent of the grantor to bestow a gift for charitable purposes.

There is no question that Dr. and Mrs. Sharpe intended to create a charitable trust. The Sharpes
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provided in the original trust instruments that if it were determined to be impossible or
impracticable for the Trust property to be used for the stated purposes, the property may then be
transferred to the state Board of Education to be held “in trust™ th> catry out the Trust purposes. Tt
is the Sharpes themselves who selected the State Board of Educatiop as successor trustee. It is
completely in ke;apin'g with the original Agreement and Deed that the State Board of Education
succeed as trustee if it accepis tender of that successor frusteeship, as it hds indicated it mtends to
do, subject to approval by the Council of State, '

10. The terms of the original Trust instrument relatin gto impraciica:bi]i{y and
impossibility make clear that the State Board of Education’s refusal to accept the suecessor
trusteeship following tender is a condition precederit to the property being convey‘red to Plaix;h'ffs’
and any other contingent heirs. This is evi'degt‘ from the language of the 1950 Deed,

11. Plaintiffs concede that the bases for their objections to the State Boa;'d of Education’s

appointment are the same as the bases for their Motion for Reconsideration. Provided the

Council of State approves the vesting of the title to the Trust property under N.C. Gen. Stat.

§146-26, there is no legal obstacle to the State Board of Education fulﬁlh'ng the duties of trustee
as specified in the 1950 Deed and Agreement.

12. Plaintiffs filed to identify the authority for their effort to defiose Thomas Ziko and

Lewis Ledford post- Judgment. The Plaintiffs® Motion is expressly based on the pleadings and

proceedings of record in this case. Plaintiff has failed to convince the Court that the
post-Judgment discovery would be relevant and material to the issues before the Court.
Therefore, in its discretion the Court sustains the objections to the depositions and to the

production of documenis by Lewis Ledford under the subpoena duees tecum served on him.
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Wherefore, it is Ordered that;

-1. The Plaintiffs’ Motion for Reconsideration is denied.

2. Plaintiffs’ Objection to the appointinent of the North Carolina State Board of
Education as successor trustee is overruled. |

~ 3. The State Board of Education’s and putative deponents’ Objections to Plaintiffs’
deposition notices and subpoenas are sustained and upheld.

4. The North Carolina Stats Board of Hducation is hereby formally appeinted as
stccessor trustee to administer the Trust for the purposes set forth in the 1950 Deed and
Agreement, subject only to the appfovﬁ of the Council of State. |

5. Oncethe Council of State has ac;,tbd, counsel for the State Board of Education shall
notify the Court and other parties of the Council’s action.

6. In the event that the Council of State approves the North Carolina State Board of
E&ucation’s appoinhﬁént- as suceessor frustee and acceptance and transfer of the Trust property,
Hammocks Beach Corporation, Inc. shall executs a deed, prepared by the State and in a form
satisfactory tg the State and Hammocks Beach Coi‘poration, Inc., trahsferrhag the Trust property to
the State to be held in trust by the Sﬁfc Board of Bducation for the purposes set forth in the lQSb
Deed and Agreemeit.

7. Inthe event that the Council of State disapproves of the Staie Boatrd of Education’s

acceptance of the appointment as successor trustee to administer the Trust and transfer of the Trust
property, Plaintiffs shall schedule a firther hearing for considefation and entry of an order

distributing the trust property pursuanf to the terms of the Trust.
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ThisZ Zi dity of January, 2011,

- Superior Court Judge Presiding
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NORTH CAROLINA ' IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
WAKE COUNTY FILENO.: 06 CVS 18173

HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,
Vs,

THE HAMMOCKS BEACH NOTICE OF FILING
- CORPORATION, NANCY SHARPE

)
)
)
)
)
)
)
)

CAIRD, SETH DICKMAN SHARPE, ) y
) .
)

)
)
)
)
)
)
)
)

fLw

i

SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COOPER, I, in his capacity as
Attomey General of the State of North
Carolina,

G
O IR B
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Defendants.

NOW COME Plaintiffs Harriett Hurst Tumner and John Henry Hurst, by and through the
undersigned counsel and file the January 21, 2011 Certificate of Service from James C. Gulick,
Esq. serving the Order filed by the Honorable Carl R. Fox on January 12, 2011.

This the ié_ day of January, 2011.

THE FRANCIS LAW, LC

(Y,

Charles T. Francis

North Carolina State Bar No.: 16348
Attorney for Plaintiffs

Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801

P R
.
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CERTIFICATE OF SERVICE

I, Charles T. Francis, attorney for Plaintiffs, certify that I served the foregoing pleading
upon the following parties, and in the manner below specified, by placing a copy thereof for each
such party(ies) in a séparate envelope bearing sufficient postage and depositing the same in the
United States Mail at Raleigh, North Carolina:

Fames C. Gulick, Esq.

Senjor Deputy Atiomey General
Thomas J. Ziko, Esq.

Special Deputy Attorney General
Office of the Attormey General

114 West Edenton Street

9001 Mail Service Center

Raleigh, North Carolina 27699-9001

Michael L. Weisel, Esq.
David S, Coats, Bsq.

Adam N. Olls, Esq.

Bailey & Dixon, L.L.P.

Post Office Box 1351

Raleigh, North Carolina 27602

Frank E. Emory, Jr., Esq.
Hunton & Williams, LLP

Bank of America Plaza

Suite 3500

101 South Tryon Street
Charlotte, North Carolina 28280

This the Z 6 day of January, 2011.

. THE FRANCISLAWPE ,
(% A
: Charles T. Francis T
North Carolina Siate Bar No.: 16348
Attorneys for Plaintiffs
Post Office Box 164
Raleigh, North Carolina 27602

Telephone: (919) 828-0801




STATE OF NORTH CAROLINA

COUNTY OF WAKE

HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintifis,
v.

THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE CAIRD,
SETH DICKMAN SHARPE,

SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION,

ROY A. COOPER, II1, in his capacity as
Attorney General of the State of

North Carolina,

Defendants,
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IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
06 CVS 18173

CERTIFICATE OF SERVICE

1 hereby certify that a copy of the attached Order on hearing for appointment of a successor

trustee in the above-referenced matter has been served on the following by first class mail, postage

prepaid, addressed as follows:

Charles T. Francis, Esq.
The Francis Law Firm, PLLC
Post Office Box 164

Raleigh, N.C. 27602

Frank E. Emory, Esq.
Brent A. Rosser, Esq.
Hunton & Williams, LLP
Bank of America Plaza
Suite 3500

101 South Tryon Strest
Charlotte, N.C. 28280

[prRENAR)
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Respectfully submitted, this the 21% day of January, 2011,

(O e

James C. Gulick
Senior Deputy Atto General
~State Bar No. 6179 -

Email: jgulick@ncdoj.gov

N.C. Department of Justice
Post Office Box 629
Raleigh, NC 27602-0629
(919) 716-6900 -

(919) 716-6600

(919} 716-6767 FAX

Attorney for North Carolina
State Board of Education



247~

iy
STATE OFNORTH CAROL]NA 7 m; 3 TI-IE GENERAL COURT OF JUSTICE

'2 £l IdUPERIOR COURT DIVISION
COUNTY OF WAKE i, . 06 CVYS 18173
HARRIETT HURST TURNER and © -
JOHN HENRY HURST, e
}/.
Plaintiffs,
Y.
THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM | ORDER

AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION,

ROY A. COOPER, 111, in his capacity as
Attorney General of the Siate of

North Carolina,

Defendants,
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PURSUANT to the Court’s Order and Notice of Hearing dated October 26, 2010, and 2
subseqﬁent continnance, this matter came on for hearing in Wake County Superior Court before
the undersigned Judge on January 3, 2011, for the purpose of formally tendering to the State Board

of Education the appointment as successor trustee of the trust created by Dr. and Mrs. William

" "Sharpe in the Deed and Agreement dated September 22, 1950 (the “Trust).  Plaintiffs Tumer and

-~ Hurst-wererepresented by Wir-Charles Francis; Bsq, —Harmmocks Be aclr(i‘orpdraﬁon;'lnc.—was B —

represented by Mr. Frank E. Bmory, Ir., Esq. The North Carolina State Board of Education was
represented by Senior Deputies Attorney General Thomas Ziko and James Gulick. There was no
objection as to the time or place for thehearing.  Prior {o the soheduled hearing, Plaintiffs served a

Motion for Reconsideration of Order and Objection to Appointment of North Carolina State Board
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of Education as Successor Trustee. (Plaintiffs’ Motion) Suvbsequent to the service of the
Plaintiffs’ Motion, counsel for the North Carolina State Board of Bducation filed objections and
supplemental cbjections to subpoenas that coﬁnsel for Plaintiffs had served to take the testimony
of witnesses and produce documents, After reviewing the record and coﬁ sidering arguments
from counsel, the Cowrt makes the foliowing findings and conclusions.

1. The Plaintiffs’ Motion does not specify the Rule of Civil Procedure under which
Plaintiffs are applying for relief. The Motion seeks to alter or amend the Judgment and -
companion Order enier.ed in this ;:ase fo rt:',medy alleged errors of law. Therefore, the Court
deems it to be a motion under Rule 59 of the Rules of Civil Procedure.

2. Rule 59(€) requires that a motion to alter or amend a judgment “shall be served not later
than 10 days after entry of the judgment.” N.C. Gen, Stat. § 1A-1, Rule 59(¢). The Plaintiffs
served their Motion for Reconsideraﬁ;m on or about De;:ember 6, 2010, more than lo'day_s after
the eniry of judgment on October 26, 2010,

3. Bven if Plaintiffs’ Moﬁon had been timely filed, motions to alter or amend judgments
are limited to the grounds hsted in Rute 59{3). Pla;mtiffs’ Motion fails to specify a gi'ound for
relief recognized under Rule 59(a).-. -

4. PFurthermore, the argﬁments Plaintiffs meke in their Motion either wete or conld have

been made prior fo the entry of the Jadgment. A party cannotuse a Rule 59 motion fo reargue

matters already argued or to put foith argunients which were not made but could have been mads
during the trial, Regardless of what rule Plaintiffs are proceeding under, Plaintiffe’ Motion is

without merit.
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3. P;Iaintiffs_’ argument that the State Board of Education is precluded from accepling
appointment as Trustee was made and refected by the Court prior to the submission of the case to
the jury. This Conrt noted Plaintiffe’ objections for the record. The Plaintiffs themselves told the
jury during summation that if it ruled for them on all three issues and removed the Hammocks
Beach Corporation as Trustes, the trusteeship would be tendered to the State qurd of Education.
This Court entered its Tudgment and Order of Octo‘ber 26, 2010 consistent wi;ch its decision, the
Plaintiffs’ argument :;md the jury’s verdict. Reconsideration of the Judgment and Order on these
grounds is inappropriate. |

6. Plaintiffs’ confention in their Plaintiffs® Motion, that the juiy verdict established
that the Trust settlors’ purposes are impossible or impractical for any trustee, incﬂuding the State
Board of Education, to carry out, contradicts representaﬁons made at trial ny Plaintiffs to this

Court and, more importanily, to the jury. In closing arguments, Plaintiffs* 'counsel argued 1o the

_ jury repeatedly that impossibility and :impraoticability.related to “this trustee,” i.e., the

Hammocks Beach Corporation. There is no reason to believe that ths jury, in voting in favor of
the Plaintiffs, did not;{:t with the: belief that the impossibility and impracticability related to “this
frustes,” the Hammocks Bea;h Corporation, consistent with the 1950 Deed (under which a

determination of inpossibitity and impracticability is the clear bredicate for tendering successor

trusteeship to the State B oard of Education), the Court’s instructions and Plaintiffs” arpuments.

7. Likewise, this Courti‘ejccts Plaintiffs’ contention that the fender to the Board isa

“mere formality” which the State Board of Bducation must refuse.
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8. Prior to entry of the Judgment, the Court rejected Plaintiffs’ argument that the State
Board of Education's prior actions with respect to the Trust now preclude the Board from acting
as trustee. This court noted Plaintiffs’ objections for the record. In fact, the Tudgment specifically
;states: l
tﬁat The Harmmocks Beach Corporation shall be removed as Trustee of the
Trust created by Dr. and Mys. William Sharpe . . . upon the formal
appointment of the North Carolina State Board of Education as successor
trastee to administer the trust for the purposes set forth in the 1950 Deed
"and Agreement oz, in the event that the North Carolina State Board of ~
Education refuses to accept appointment to administer the trust . ., upon
entry of an order distributing the trust property pursuant to the terms of the
1950 Deed.
In gther words, this Cowrt has aleady determined that the State Board of Educatioa has the choice
of accepting tender of the trusteeship or not, During closing argnments and following the
verdict, Plaintiffs themselves advanced the same position the Court adopied in iis final Judgment,
that is, that as a resolt of the jury’s verdict, the Board would be tendered the tﬁistceship and would
have a choice tg make as to whether o aceept it Plaintiff's arguments that the State Board of
Bducation canrist accept tender of the trusteeship were or could have been made prior to the entry
of the Judgment. There is o legal or equitable reason why the State Board of Education may not

now accept tender of the successor trusteeship.

9. The end result of the State Board of Education’s succeeding as trustee will be that the

charitable Tatent of The Tiast gratiiors, DT. and Mxs. Shaipe, will be accoinplishied and maihtained
and the Trust will remain in existence, It is the public policy of Norik Carolina to preserve, io the
fullest extent possible, the manifest intent of the giantor to bestow a gift for charitable purposes,

There is no guestion that Dy, and Mas, Sharpe intended to cyeate a charitable trust.  The Sharpes
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provided in'the original trust instruments tﬁat if if were detenmined to be impossible c'>r
impracticable for the Trust property to be uged for the stated purposes, the property may then be
transferred to the State Board of Education to be held “in trust” to carry out the Trust purposes. It
is the Sharpes themselves who selected the State Board of Education as su ccessc;a; trustee, Itis
cqmpletely in ketvapin'g with the original Agreement and Deed that the State Board of Education
succeed as trugtee if it accepts tender of that successor frusteeship, as it has ind_ic_atcd it intends to
do, subject to approval bf,r the Council of State. . |

10. ﬁe terms of the original Trust instrumnent relating to impractic_f’:&:)i lity an_d
impossibility make clear that the State Board of Bducation’s refusal to acéept the successor
trusteeship following tender is a condition precedert to the property being convejed torPlair;tiffs’
and any ofher contingent heirs. This is evi‘dent.fmm the lanpuage of the 1950 Deod,

11. Plaintiffs concede that the bases :Eo.r.their objeciions to the State Bo_z.t_.rd of Education’s .

appointment are the same as the bages for their Motion for Reconsideratiofi. Provided the

Council o.f State approves the vesting of the tifle tothe Trust property under N.C. Gen. Stat.

§146-26,' there is no legal obstacle to the State Board of Education ﬁzlﬁlliné the duties of trustee
a8 specified in the 1950 Deed and Agreement.
12. Plaintiffs failed to identify the authority for their effort to depose Thomas Ziko and

Lewis Ledford post- Judgment, The Plaintiffs’ Motion is expressly based on the pleadings and

proceedings of record in this case. Plaintiff has failed to convince the Court that the
post-Judgiment discovery would be relevant and material to the issues before the Court,
Therefore, in its discretio.n the Court susiains the dbjections io the depositions and to the

production of doouments by Lewis Ledford under the subposna duces tecum scrved on hirn.
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‘Wherefore, it is Ordered that:

-}. The Plaintiffs’ Motion for Reconsideration is denied.

2. Plainiiffs’ Objection to the appoinfment of the North Carolina State Board of '
Education as suécessor frustee is overruled. . .

* 3. The Staie Board of Educetion’s and.putaﬁve deponents’ Objections to Plaintiffs’
deposition notices and subpoenas are sustained and upheld. -

4. The North Carolina State Board of Education is hereby formally appointed as
successor trustee to administer the Tfus? for the putposes set forth in the 1950 Deed and
Agreement, subject only to the appfo‘.r-al qf the Council of State, ‘ .

5." Onee the Council of State has ac;tbd, counsel for the State Boa'rd of BEducation shail
notify the Court and other parties of ‘thle Coungil’s action.

6. Inthe event that the Council of State approves the North Carolina State Board of
E&ucation’s api:ointm“cnt.assuccessor tmstee and acceptance and transfer of the Trust property,
Hamgcks Beach Corporation, Inec. shall_.ex.ecuta a deed, p_repared by the State and in a form
safisfactory to the State and Hammocks Beach Cc;xp oration, Inc., transferring the Trust property to
the State to be held in frust by the S‘;a:te Board of Education for the purposes set forth in the 195b
Deed and Agreement. . |

7. Inthe event that the Council of State disepproves of the State Board of Bducation’s

ééceptance of the appointment as succegsor trustes to administer the Trust and transfer of the Trust
property, Plaintiffs shall schedule a further hearing for consideration and entry of an order

distributing the trust property pursuanf 1o the terms of the Trast.
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Thi_szz_"ﬁy of Janua;ry, 201 1.

CarlK. Fox
"' Superior Court Judge Presiding
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
WAKE COUNTY FILENO.: 06 CVS 18173

HARRIETT HURST TURNER and
JOHN HENRY HURST, ,

Plaintiffs,
vs.
THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN-SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COOPER, I, in his capacity as

Attorney General of the State of North
Carolina,

NOTICE OF APPEAL

fiG

Defendants.

vvvvvuuvvuvdwvvuvvuw
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TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA:

Pursuant to Rule 3 of the North Carolina Rules of Appellate Procedure, Plaintiffs Harriett
Hurst Turner and John Henry Hurst, by and. through undersigned counse?l, hereby givé Notice of
Appeal to the North Carolina Court of Appeals from the Order entered by the Honorable Carl R.
Fox on January 12, 2011 in the Superior Court, Wake County, appointing the North Carolina
State Board of Education as successor trustee to the frust which is the subject of the above-
captioned action over Plaintiffs® objections. Plaintiffs further appeal from the order entered by

the Honorable Carl R. Fox on October 26, 2010 in the Superior Court, Wake County, wherein
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the Court stated that it appeared that the North Carolina State Board of Education may now be

entitled to tender of appointment as successor trustee.

This the & (" day of January, 2011.

RMi

THE N? LAW F
)

Charles T. Francis
North Carolina State Bar No.: 16348
Attorney for Plaintiffs

Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801

and

BAILEY & DIXON, L.L.P.

Michael L. Weisel
North Carolina State Bar No.: 9516
David 8. Coats

North Carolina State Bar No.: 16162
Adam N, Olls

North Carolina State Bar No.: 38405
Attomneys for Plaintiffs

Post Office Box 1351

Raleigh, North Carolina 27602
Telephone: (919) 828-0731

LY
+
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CERTIFICATE OF SERVICE

I, Charles T. Francis, attorney for Plaintiffs below nmne&, certify that 1 served the
foregoing Notice of Appeal, upon the following parties and in the manner below specified,
by depositing a copy thereof for each such party(ies) in a separate envelope bearing sufficient
postage and depositing the same in the United States Mail at Raleigh, North Carolina:

James Gulick, Esq.

Senior Deputy Attorney General
Thomas J. Ziko, Esq.

Special Deputy Attorney General
Office of the Attorney General

114 West Edenton Street

6001 Mail Service Center

Raleigh, North Carolina 27699-9001

Frank E. Emory, Jr., Esq.

Hunfon & Williams, LLP

Bank of America Plaza, Suite 3500
101 South Tryon Street

Charlotte, North Carolina 28280

This the 1({9 day of January, 2011. -

THEF CI$ LAW FIRM

Charles T~ Francis

North Carolina State Bar No.: 16348
Attomey for Plaintiffs

Post Office Box 164

Raleigh, North Carelina 27602
Telephone: (919) 828-0861
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STATEMENT OF TRANSCRIPT OPTION

Pursuant to Appellate Rules 7(b) and 9(c), Plaintiffs-Appellants hereby
make the following designations with respect to the trial, hearing, and deposition
transcripts. Except as indicated below, transcripts will be electronically filed by
the court reporters promptly once a docket number is assigned to this appeal.

o The transcript of the proceedings which took place during the 21 August
2007 Civil Session of the Wake County Superior Court before the Honorable
R. Allen Baddour, Jr., taken by Carrie E. Rice, official court reporter,
consisting of 46 pages, numbered 1 through 46, and bound in one volume.
The parties may cite to this transcript as T(MTD) . Page and line
references may be cited as p:ll-1l or p:ll-p.:1lL.

¢ The transcript of the trial of this matter, excluding jury selection, which took
place during the 21 September through 4 October 2010 Civil Sessions of
Wake County Superior Court before the Honorable Carl R. Fox, taken by
Kathryn A. Harkins, Official Court Reporter, and final copy edited and
produced by M. Joyce Peniston, Official Court Reporter, consisting of 1291
pages, numbered 1 through 1291 plus certificates, and bound in seven (7)
volumes. The parties may cite to these transcripts as T[1] _, T[II] _,
T, TIV] _, T[V]__, T[VI] _, and T[VII] . Page and line
references may be cited as p:1l-11 or p:1l-p.:11. '

e The transcript of the proceedings which took place during the 3 January
2011 Civil Session of Wake County Superior Court before the Honorable
Carl F. Fox, taken by Suzanne G. Patterson, Official Court Reporter,
consisting of 111 pages, numbered 1 through 111 plus certificates, and
bound in one (1) volume. The parties may cite to this transcript as T(Appt)
___. Page and line references may be cited as p:11-1l or p:ll-p.:11.

e Transmitted with the record are the portions the transcript that were played
before the jury of the video deposition testimony of Dewey Wells, dated 13
September 2010, taken by Mark Rabinowitz with Huseby, Inc., official court
reporter, on the same day. The parties may cite to this transcript as T(DW)
___. Page and line references may be cited as p:11-1l or p:1l-p.:1l.
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STATEMENT OF RULE 9(d) DOCUMENTARY EXHIBITS

Submitted contemporaneously with the proposed record on appeal are
certain exhibits of Plaintiffs that were admitted into evidence at trial and
Defendant’s Exhibit 13, the October 29, 1987 Consent Judgment. The exhibits are
contained in one indexed volume. For ease of reference the volume of exhibits has
been consecutively paginated from pages 1 through 287, and the parties’ briefs will
reference pages from these exhibits as Doc. Ex.p .
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" The Francis Law Firm, PLLC

ATTORNEYS & COUNSELORS AT LAW

Cranies T. FRANCIS Masws ApprEss:
PosT OFrICE Box 164

MATTHEW L. Bovatrt _ . RALEIGH, NORTH CAROLINA 27602
Februaty _2’ 2011 Towa HANNOVER SQUARE

434 BAYETTEVILLE STREET

Surte 2300

RALEIGH, NORTH CAROLINA 27601

TELEbHONE (919) 828-0801

VIA ELECTRONIC MAIL AND HAND DELIVERY : Tmscory (919) §28-0804

Ms. Suzamne Patterson

Court Reporter

Wake County Courthonse

6th Floor

Raleigh, North Carolina 27601

Re: Harriett Hurst Turner and John Henry Hurst v. The Hammocks
Beach Corporation, et al.; Wake County File No.: 06 CVS 18173

Dear Ms. Patterson:

As you know, I represent plaintiffs in the above-referenced lawsuit. A Notice of Appeal
has been filed by plaintiffs from the Superior Court’s January 12, 2011 Order appointing the
State as successor trustee.

I am writing this letter to you pursuant to Rule 7(a)(1) of the North Carolina Rules of
Appellate Procedure to order and contract for the transeription of proceedings in this matter. We
have agreed that you will prepare a complete transcript of the hearing held before the Honorable
Carl R, Fox in the sbove-mentioned matter on January 3, 2011. We have agreed that we will pay
your usual and customary fees for this transcription.

Rule 7(b) of the North Carolina Rules of Appellate Procedure makes this transcript due in
electronic “PDF” format 60 days after service of this contract. We would appreciate receiving
the transcript as soon as possible. If, however, circumstances arise that preclude the above-
referenced deadline and you will be obtaining an extension of time, piease let me know. Please
send a compact disc with the transeript in “PDF” format to me at the above address.
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Ms. Suzanne Patterson
Page 2
February 2, 2011

Thank you for your help with this matter.

Sincerely,

(it

Charles T. Francis

CTF:gam

cc:  James C, Gulick, Hsq.
Thomas A. Ziko, Esg.
Frank E. Emory, Jr., Esq.
Michael L. Weisel, Esq.
David S. Coats, Esq.
Adam N. Olls, Esq.
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The Francis Law :Firm, PLLC

ATTORNEYS & COUNSELORS AT LAW

"CHARLES T. FRANCIS MAILING ADDRESS:
PosT Orrce Box 164

MATTHEW L. BOYATT ' RALEIGH, NOKTH CAROUNA 27602

Tw0 HANNOVER SQUARE

February 2, 2011 434 FAYRTTEVILLE STREET
Suirk 2300

RALETGH, NORTH CAROLINA 27601

TrireHOwR (319) 828-0801
TeLECOFY (919) 828-0804

VId ELECTRONIC MAIL AND HAND DELIVERY

Ms. Kate Harkins

Cowt Reporter

Wake County Courthouse

6th Floor .

Raleigh, North Carolina 27601

Re: Harriett Hurst Turner and Jobn Henry Hurst v. The Hammocks
‘Beach Corporation, et al.; Wake County File No.: 06 CVS 18173

Dear Ms. Harkans:

. As you know, I represent plaintiffs in the above-referenced lawsuit. A Notice of Appeal
has been filed by plaintiffs from the Superior Court’s January 12, 2011 Order appointing the
State as successor frustee.

I am writing you pursuant to Rule 7(a)(1) of the Noith Carolina Rules of Appellate
Procedure to order and contract for transcription of the trial*in this matter, excluding jury
selection, The trial began on September 21, 2010 and the verdict was returned by the jury on
October 4, 2010. Other than jury selection, I am requesting transcription of the entire trial. My
request includes, but is not limited to, opening statements, all witness examinations, arguments
on Motions for Directed Verdict, the charge conference, closing arguments, all comments and
discussion by the Court and counsel recorded in the presence of the jury and outside the presence
of the jury, the Court’s instructions to the jury and the post-verdict conference between the Court
and counsel on the process in the case going forward. I believe that you have already produced
selected portions of the above requested by The Hammocks Beach Corporation or the State.
Ginny Marshall, my legal assistant, will follow up with you on the details and timing of
transcription and production.

Rule 7(b) of the North Carolina Rules of Appellate Procedure makes this transcript due in
electronic “PDF” format 60 days after service of this confract. We would appreciate receiving
the transcript as soon as possible. If, however, circumstances arise that preclude the above-
referenced deadline and you will be obtaining an extension of time, please let me know. Please
send a compact disc with the franscript in “PDF™ format to me at the above address.
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Ms. Kate Harkins
Page 2
February 2, 2011

‘Thank you for your hslp with this matter. A

A A

Charles T. Francis

CTF:gam

ce:  James C. Gulick, Esq.
Thomas A. Ziko, Esq.
Frank E. Emory, Jr., Esq.
Michael L. Weisel, Esq.
David S. Coats, Esq.
Adam N. Olls, Esq.
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Tﬂn@ F ramncis L&W Furm, }PL]LC

ATTORNEYS & COUNSELORS AT LAW

CHaREES T, FRANCIS 7 MAILING ADDRESS:
MarttEw L. BowrT February 4, 2011 Rawsran, Nogg;iﬁ%ﬁ
Two HANNOVER SQUARE
434 FAYETTEVILLE STREET
D s 00
VIA ELECTRONIC MAIL AND HAND DELIVERY ) Runsicet, Noxs Cmu""’:';gm
Ms. Kate Harkins | Tmeeomee
Court Reporter
Wake County Courthouse
Gth Floor

Raleigh, North Carelina 27601

Re: Harriett Hurst Turner and John Henry Hurst v. The Hammocks
Beach Coxporation; Wake County File No.: 06 CVS 18173

Dear Ms. Harkins:

On February 2, 2011, I wrote to you to order and contract for transcription of the trial in
this matter, excluding jury seleetion. A copy of that letter is attached and incorporated by
reference. '

You have requested that I send you another letter agreeing to pay your estimated charge
for production of the frial transcript. You have indicated that the trial transcript will consist of
2,330 pages. You have estimated the cost to produce that trial transcript to be $8,788.50. Ihave
agreed to pay your estimate of $8,788.50, your usual and customary fee, for production of the
trial transcript.

Thank you for your help with this matter.
Sincerely,

LG

Charles T. Francis
CTF:gam
Enclosure

cc: James C. Gulick, Esq.
Thomas A. Ziko, Esq.
Frank E. Emory, Jr., Esq.
Michael L. Weisel, Esg.
David S. Coats, Esq.
Adam N. Olls, Esq.
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The Francis Liaw Firm, pric

ATTORNEYS & COUNSELORS AT LAW

CHARIES T. FRANCIS MAILING ADDRESS:
PosT OFFicE Box 164

MarTHEW L. BOATT RALEIGH, MORTH CAROLENA 27602

Two HANNOVER SQuARe

February 2,201 1 434 FAYETTEVILLE STRERT
SusE 2300
RAERIGH, NORTH CAROLINA 27601

‘IELerHONE (919) 3280801
Tazcory (919) 828-0804

VI4 ELECTRONIC MAIL AND HAND DELIVERY

Ms. Kate Harking

Court Reporter

Wake County Courthouse

6th Floor

Raleigh, North Carolina 27601

Re: Harriett Hurst Turner and John Henry Hurst v. The Hammocks
Beach Corporation, et al; Wake County File No.: 06 CVS 18173

Dear Ms, Harkins:

As you know, I represent plaintiffs in the above-referenced lawsuit. A Notice of Appeal
has been filed by plaintiffs from the Superior Court’s January 12, 2011 Order appointing the
State as successor trustee. .

1 am writing you pursuant to Rule 7(a}(1) of the North Carolina Rules of Appellate
Procedure fo order and contract for iranscription of the trial“in this matter, excluding jury
selection, The trial began on September 21, 2010 and the verdict was refurmed by the jury on
October 4, 2010, Other than jury selection, I am requesting transcription of the entire trial. My
request includes, but is not limited to, opening statements, all witness examinations, argumenis
on Motions for Directed Verdict, the charge conference, closing arguments, all comments and
discussion by the Court and counsel recorded in the presence of the jury and outside the presence
of the jury, the Court’s instructions fo the jury and the post-verdict conference between the Court
and counsel on the process in the case going forward. I believe that you have already produced
selected portions of the above requested by The Hammocks Beach Corporation or the State.
Gimny Marshall, my legal assistant, will follow up with you on the details and timing of

transcription and production.

Rule 7(b) of the North Carolina Rules of Appellate Procedure makes this transcript due in
electronic “PDF” format 60 days after service of this contract. We would appreciate receiving
the transeript as soon as possible. If, however, circumstances arise that preciude the above-
referenced deadline and you will be obtaining an extension of time, please let me know. Please
send a compact disc with the transeript in “PDF” format to me at the above address.
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Ms. Kate Harldns
Page2
February 2, 2011

Thank you for your help with this matter.

Sincerely, .
C et

Charles T. Francis
CTrgam

cc! James C. Gulick, Esq.
Thomas A. Ziko, Esq.
Frank E. Emory, Jr., Esq.
Michael I.. Weisel, Esq.
David 8. Coats, Esq.
Adam N. Olls, Bsq.
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34

FILED
STATE QF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
o wR -3 P S$UPERIOR COURT DIVISION
COUNTY OF WAKE 06 CVS 18173
HpKE CO OUNTY, &

HARRIETT HURST TURNER and  py__ ). e
JOHN HENRY HURST, )

)

Plaintiffs, )

)
vs. )

)
THE HAMMOCKS BEACH )
CORPORATION, NANCY SHARPE ) ORDER ON NORTH CAROLINA STATE
CAIRD, SETH DICKMAN SHARPE, ) BOARD OF EDUCATION’S MOTION TO
SUSAN SPEAR SHARPE, WILLIAM )  DISMISS APPEAL OF ORDER ENTERED
AUGUST SHARPE, NORTH CAROLINA. ) OCTOBER 26, 2010
STATE BOARD OF EDUCATION,ROY )
A. COOPER, I, in his capacity as )
Attorney General of the State of North )
Carolina, )

)

Defendants. )
)
)

THIS MATTER came on for hearing iﬁ Wake County Superior Court before the
Honorable Carl R. Fox, Superior Court Judge Presiding, on February 28, 2011 upon the North
Carolina State Board of Bducation’s Motion to Dismiss Appeal of Order Entered October 26,
2010 (“Motion to Dismiss”) pursuant to North Carolina Rule of Appellate Procedure 25(a).
Plaintiffs Turner and Hurst were represented by Charles T. Francis of The Francis Law Fim,
PLLC and by Michael L. Weisel and Adam N. Olls of Bailey and Dixon, L.L.P. The North
Carolina State Board of Education was represented by Senior Deputy Attorney General James
Gulick. After reviewing the Motion to Dismiss and Plaintiffs’ Response to North Carolina State

Board of Education’s Motion to Dismiss Appeal of Order Entered October 26, 2010 and
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considering arguments of counsel, the Court is of the opinion that the North Carolina State Board
of Education is not entitled to move for dismissal pursuant to North Carolina Rule of Appellate

Procedure 25(a) in that it is not a party. Therefore itis

ORDERED AND ADIUDGED that the North Carolina State Board of Education’s
Motion to Dismiss Appeal of Ordér Entered October 26, 2010 is DENIED.

This the _Bpyf day of March, 2011.

e

TheFHonorable Carl R. Fox
Superior Court Judge Presiding
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

_ : SUPERIOR COURT DIVISION
WAKE COUNTY FILENO.: 06 CVS 18173
HARRIETT HURST TURNER and )

JOHN HENRY HURST, )

)
Plaintiffs, )
)
vs. ) :
)} MOTION FOR EXTENSION OF TIME T®

THE HAMMOCKS BEACH ) PRODUCE TRANSCRIPT:S
CORPORATION, NANCY SHARPE ), . 5 5o
CAIRD, SETH DICKMAN SHARPE, ) 3 o -
SUSAN SPEAR SHARPE, WILLIAM ) ; e S
AUGUST SHARPE, NORTH CAROLINA ) O
STATE BOARD OF EDUCATION, ROY ) 1 T
A. COOPER, 1, in his capacity as ) i e o
Attorney General of the State of Noxth ) l 2o
Carolina, ) ’ %)

)
Defendants. )
)
)

Plaintiffs Harriett Hurst Tumner and Jolm Henry Hurst (“Plaintiffs”), by and through
co;msel, move this Court pursueant to- Rules 7(b)(1) and 27(c) of the North Carolina Rules of
Appellate Procedure- for an order extending the time for an additional thirty (30) days to and
including May 4, 2011 to produce the transcript of (i) the trial in this matter, excluding jury
selection, which took place during the September 21 through October 4, 2010 Civil Sessions of
Wake County before the Honorable Carl R. Fox, Superior Court Judge; and (ii} the proceedings
which took place during the January 3, 2011 Civil Session of Walee County before the Honorable
Carl R. Fox, Superior Court Judge. The transcript is necessary for Plaintiffs’ appeal to the Noith
Carolina Court of Appeals from the January 12, 2011 and October 26, 2010 Orders of the

Superior Court. In support this Motion, Plaintiffs show unto the Court as follows:
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L On January 26, 2010, Plaintiffs timely filed their Notice of Appeal from (i) the
Order denying Plaintiffs’ Motion for Reconsideration of Order and Objectién to Appointment of
North Carolina State Board of Education as Successor Trustee and appointing the North Carolina
State Board of Education as successor trustee entered by the Honorable Carl R. Fox on Jannary
12, 2011 in the Superior Court, Wake County; and (ii) the Order initiating the process of offering
appointment as suécessor trustee to the North Carolina State Board of Education entered by the
Honorable Carol R. Fox on October 26, 2010 in the Superior Court, Wake County.

2. Counsel for Plaintiffs. timely contracted with (i) Ms. Kate Harkins, Official Couri
Reporter, Wake County, to transcribe ‘the trial in this matter, excluding jury selection, which
took place during the September 21 through October 4, 201C Civil Sessions of Wake County
before the Hororable Carl R. Fox, Superior Court Judge; (ii} Ms. Suzanne Patterson, Official
‘Court Reporter, Wake County, to transcribe the procecdings which took place during the January
3, 2011 Civil Session of Wake County before the Honorable Cart R. Fox, Superior- Court Judge
in the above-captioned case. Pursuant to Rule 7(a)}(1) of the North Carolina Rules of Appellate
Procedure, Plaintiffs filed written documentation of these transeript contracts with the Clerk of
the Wake County Superior Court on February 2 and 4, 2011. The original deadline to produce
these transcripts is April 4, 201 1.

3, On March 24 and 25, 2011, representatives of counsel for Plaintiffs spoke with
Ms. Patterson and Ms. Harkins, respectively, regarding the status of the transcripts. Both Ms.
Patterson and Mé. Harlkins indicated that, due to other commitments, each n.eeded additional time

to complete the transcript.
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4. The initial .sixty (60) day period in which to prepare and deliver rhe complgted
transcript, as provided by Rule 7(b) of the North Carolina Rules of Appellate Procedure, has not
expired.

5. Good cause exists to grant the extension of time requested by this Motion.

6. A proposed order is attached hereto as Exhibit A.

WHEREFORE, Plaintiffs respectfully request that the Court enter an order extending the
time to produce the transeript and for certification by the Court Reporter that this has occurred by

an additional thirty {30) days, to and including May 4, 2011.

(Lt

Charles T. Francis
North Carolina State Bar No.: 16348
Post Office Box 164 :
Raleigh, North Carolina 27602
Telephone: (919) 828-0801

This the Ez day of March, 2011.

and

BAILEY & DIXON, L.L.P. p

Ié‘ey[a/z //&Ljé CZL

Michael L. Weisel

Worth Carolina State Bar No.: 9516
David S. Coats

North Carolina State Bar No.: 16162
Adam N. Olls

North Carolina State Bar No.: 38405
Post Office Box 1351

Raleigh, North Carolina 27602
Telephone: (919) 828-0731

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I, Charles T. Francis, attomey for Plaintiffs' below named, certify that T served tfue
foregoing Motion for Extension of Time to Produce Transcript, upon the following parties
and in the manner below specified, by depositing a copy thereof for each such party(ies) in a
separate envelope bearing sufficient postage and depositing the same in the United States
Mail at Ra!‘eigh, North Carolina: | |

James Gulick, Esq.

Senior Deputy Attormey General
Thomas I. Ziko, Esq.

Special Deputy Attomey General
Office of the Attorney General

114 West Edenton Street

9001 Mail Service Center

Raleigh, North Carolina 27699-9001

Frank E. Emory, Ir., Esq.

Hunton & Williams, LLP

Bank of America Plaza, Suite 3500
101 South Tryon Street '
Charlotte, North Carolina 28280

Ms. Kate Harkins

Court Reporter

Wake County Courthouse

6th Floor

Raleigh, North Carolina 27601
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‘Ms. Suzanne Patterson

Court Reporter :
Wale County Courthouse

6th Floor

Raleigh, North Carolina 27601

This the - Z; day of March, 2011.

THEF 7@! ¥ -
g@ J‘i&

Charles T. Francis

North Carolina State Bar No.: 16348

Attomey for Plaintiffs

Post Office Box 164

Raleigh, North Carolina 27602

Telephone: (919) 828-0801
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EXHIBIT A
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
WAKE COUNTY : FILE NO.: 06 CVS 18173

HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,
Vs,
THE HAMMOCKS BEACH ORDER
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLTIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COOPER, I, in his capacity as

Attorney General of the State of North
Carplina,

Defendanis.
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THIS MATTER is before the Court upon Plaintiffs’ Motion for Extension of Time To
Produce Transcript of (i) the trial in this matter, excluding jury selection, which took place
during the September 21 through October 4, 2010 Civil Sessions of Wake County before ihe
Honorable Carl R. Fox, Superior Court Judge; and (ii) the proceedings which took place during
the I anuary 3, 2011 Civil Session of Wake County before the Honorable Carl R. Fox, Superior
Court Judge, in the above-captioned case. |

IT APPEARS to the Court that the time has not yet expired for production of the

Atranscripts and Plaintiffs’ Motion is timely filed and good cause exists to grant Plaintiffs’

Motion.
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WHEREFORE, Plaintiffs’ Motion for Extension of Time To Produce Transcript is
hereby GRANTED. Plaintiffs shall have to and including May 4, 2011 to produce a transcript of
the trial and proceedings referenced above.

SO ORDERED, this the day of ,2011.

Superior Court Judge Presiding
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FHLED

IN THE GENERAL COURT OF JUSTICE
_ a1 e _ SUPERIOR COURT DIVISION
"WAKE COUNTY A BAR 30 M0 06 FILE NO.: 06 CVS 18173

NORTH CAROLINA

VIAKE CCUINTY,

HARRIETT HURST TURNER and
JOHN HENRY HURST,

o,
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o

Plamtiffs,
Vs,
THE HAMMOCKS BEACH ORDER
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COOPER, III, in his capacity as
Attorney General of the State of North
Carolina,

Defendants.

THIS MATTER is before the Court upon Plaintiffs” Motion for Extension of Time To '
Produce Transcript of (i) the trial in this matter, excluding jury selection,' which took place
during the September 21 through October 4, 2010 Civil Sessions of Wake County before the
Honorable Carl R. Fox, Superior Court Judge; and (ii) the proceedings which took place during
the January 3, 2011 Civil Session of Wake County before the Honorable Carl R. Fox, Superior
Court Judge, in the above—captioned case. |

IT APPEARS to the Court that the time has not yet expired for production of the
transcripts and Plaintiffs’ Motion is timely filed and good cause exists to grant Plaintiffs’

Motion.
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WHEREFORE, Plaintiffs” Motion for Extension of Time To Produce Transcript is

hereby GRANTED. Plaintiffs shall have to and including May 4, 2011 to produce a transcript of
the trial and proceedings referenced above. %'
SO ORDERED, this the % day of M , 2011,

L /L 4dISEA,

Superior Coirt Judge Presiding
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- HARRIETT HURST TURNER and
JOHN HENRY HURST,
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THE HAMMOCKS BEACH
CORPORATION, NANCY
SHARPE CAIRD, SETH
DICKMAN SHARPE, SUSAN
SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH
CAROLINA STATE BOARD OF
EDUCATION, ROY A. COOPER,
1iI, in his capacity as Attormey
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PLAINTIFFS-APPELLANTS’ MOTION FOR EXTENSION OF TIME TO
PRODUCE TRANSCRIPT
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TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA:
" Plaintiffs-Appellants Harriett Hurst Tumer and John Henry Hurst
(Appellants), by and through counsel, move this Court pursuant to Rules 7(b)(1)

and 27(c) of the North Carolina- Rules of Appellate Procedure for an order
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extending the time for an additional ninety (90) days to and including 3 August
2011 to produce the transcript of (i) the trial in this matter, excluding jury
selection, which took place during the 21 September through 4 October 2010 Civil
Sessions of Wake County before the Honorable Carl R. Fox, Supérior Court Judge;
and (ii) the proceedings which took place during the 3 January 2011 Civil Session
of Wake County before the Honorable Carl R. Fox, Superior Court Judge. The
transcript is necessary for Appellants’ appeal to this Court from the 12 January
2011 and 26 October 2010 orders of the trial court. In support this motion,
Appellants show unto the Court as follows:

1. On 26 January 2010, Appellants timely ﬁléd their notice of appeal
from (i) the order denying Plaintiffs’ Motion for Reconsideration of Order and
Objection to Appointment of North Carolina State Board of Education as
Successor Trustee and appointing the North Carolina State Board of Education as
successor trustee entered by the Honorable Carl R. Fox on 12 January 2011 in the
Superior Court, Wake County; and (ii) the order initiating the process of offering
appointment as successor trustee to the North Carolina State Board of Education
entered by the Honorable Carol R. Fox on 26 October 2010 in the Superior Court,
Wake County.

2. Counsel for Appellants timely contracted with (1) Ms. Kate Harkins,

Official Court Reporter, Wake County, to transcribe the trial in this matter,
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excluding jury selection, which took place during the 21 September through 4
October 2010 Civil Sessions of Wake County before the Honorable Carl R. Fox,
Superior Court Judge; and (ii) Ms. Suzanne Patterson, Official Court Reporter,
Wake County, to transcribe the proceedin.gs- Whic_h took place during the 3 January
2011 Civil Session of Wake County before thé Honorable Carl R. Fox, Superior
Court Judge in the above-captioned case. Pursuant to Rule 7(a)(15 of the North
Carolina Rules of Appellate Procedure, Appellants filed writtén documentation of
these transcript contracts with the Clerk of the Wake County Superior Court on 2
February and 4 February 2011. The original deadline to produce these franscripts
was 4 April 2011. |

3. By order dated 29 March 2011, the trial court extended the time for
the court reporters to produce a transcript of the .trial and proceeding. refc;,renced
above to and including 4 May 2011.

4. On 29 April 2011, the undersigned counsel for Appellants spoke with
Ms. Patterson and Ms. Hérkins,' respectively, regarding the status of the transcripts.
Both Ms. Patterson and Ms. Harkins indicated that, due to other commitments,
each needed additional time to complete the transcript.

5. Ms. Patterson, the court reporter for the proceedings which took place

on 3 January 2011, indicates that she expects to deliver the transcript of the hearing
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held that day before the Honorable Carl R. Fox in the near future, as early as 6
May 2011 or the week following. | |

6.  However, Kate Harkins, the court reporter producing a transcript of
the trial which took place 21 September 2010 through 4 October 2010 indicates
that due to her work load she requ.ires additional time to complete the transcript.
Ms. Harkins indicates that she is engaged in the production of a transcript in a
criminal matter due for retrial by fhe end of May. Ms. Harkins further indicates
that she is contracting out production of portions of the trial transcript and does not
expect to complete the trial transcript until some time in the summer of 2011.

7.  The time to produce the transcript has not yet expired.

8. Good cause exists to grani the extension of time ;‘equested by this
motion.

WHEREFORE, Appellants respectfully request that the Court enter an order
ex’seﬁdi.ng the time to produce the transcript and for certification by the court
reporter that this has occurred by an additional ninety (90) days, to and including 2

August 2011.
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Respectﬁllly subraitted, this the 3rd day of May, 201 1.

CF NCIS L , PLLC

Charles T. Francis

North Carolina State Bar No.: 16348
cfrancis@thefrancislawfirm.com
Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801

BAILEY & DIXON, L.L.P.

hrchet Lt by CFE

Michael L. Weisel
North Carolina State Bar No.: 95 16
mlweisel@bdixon.com
David S. Coats
North Carolina State Bar No.: 16162
dcoats@bdixon.com
AdamN. Olls
North Carolina State Bar No.: 38405
aolls@bdixon.com
Post Office Box 1351
Raleigh, North Carolina 27602
~ Telephone: (919) 828-0731

Atiorneys for Plaintiffs-Appellants Harriett
Hurst Turner and John Henry Hurst
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CERTIFICATE OF SERVICE

I, Charles T. Francis, attorney for Plaintiffs-Appellants Harriett Hurst Tumer
and John Henry Hurst, certify that I served the foregoing Motion for Extension of
Time to Produce Transcript, upon the follbwing parties and 1n the manner below
specified, by depositing a copy thereof for each -such party(ies) in a separate
envelope bearing sufficient postage and depositing the same in the United States

Mail at Raleigh, North Carolina:

James Gulick, Esq.

Senior Deputy Attorney General
Thomas J. Ziko, Esq.

Special Deputy Attormey General
Office of the Attorney General

114 West Edenton Street

9001 Mail Service Center _
Raleigh, North Carolina 27699-9601

Frank E. Emory, Jr., Esq.

Hunton & Williams, LLP

Bank of America Plaza, Suite 3500
101 South Tryon Street

Charlotte, North Carolina 28280

Ms. Kate Harkins

Court Reporter

Walke County Courthouse

6th Floor

Raleigh, North Carolina 27601



284~

Ms. Suzanne Patterson

Court Reporter

Wake County Courthouse

6th Floor

Raleigh, North Carolina 27601

This the 3rd day of May, 2011.

- THE FRANCIS LQ é M, PLLC

Charles T. Francis

North Carolina State Bar No.: 16348
Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801



Forth Carolina Court of Appeals

JOHN H. CONNELL, Clerk
Fax: (919) 831-3815 Court of Appeals Building
Web: hitp:/fiwww.nccourts.org One West Morgan Street
Raleigh, NC 27601
(919) 831-3600
From Wake
{ 06CVS18173)

No. P11-201

HARRIETT HURST TURNER AND
JOHN HENRY HURST,

PLAINTIFFS-APPELLANTS,
V8.

THE HAMMOCKS BEACH
CORPORATION, NANCY
SHARPE CAIRD, SETH
-DICKMAN SHARPE, SUSAN
SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH
CAROLINA STATE BOARD OF
EDUCATION, ROY A. COOPER,

Il IN BIS CAPACITY AS ATTORNEY
GENERAL OF THE STATE OF NORTH
CAROLINA,

DEFENDANTS-APPELLEES.
ORDER

The following order was entered;

Mailing Address:
P 0. Box 2779
Raleigh, NG 27602

The motion fited in this cause on the 3rd of May 2011 and designated 'Plaintiffs-Appellants' Motion for
Extension of Time to Produce Transcript' is allowed in part. Transcript shall be produced and delivered on or

before 3 June 2011.
By order of the Court this the 3rd of May 2011.
WITNESS my hand and official seal this the 3rd day of May 2011.

P -4

John H. Connell .
Clerk, North Carolina Court of Appeals

Copy to:
Mr. Charles Francis, For Turner, Harriett Hurst, et al
Michael L. Weisel, For Turner, Harriett Hurst, et al
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- Mr. David S. Coats, Attorney at Law

Mr. Adarn N. Olls, Atterney at Law

Mr. James Gulick, Senior Deputy Attorney General, For Hammocks Beach Corporatlon
Mr, Thomas J. Zike, Senior Deputy Attorney General

Frank E. Emory, Jr., For Hammocks Beach Corporation, et al

Hon. Nancy L. Freeman, Clerk of Superior Court
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THE HAMMOCKS BEACH
CORPORATION, NANCY
SHARPE CAIRD, SETH
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No. 06 CVS 18173

SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH
CAROLINA STATE BOARD OF.
EDUCATION, ROY A. COOPER,
I, in his capacity as Attorney
General of the State of North
Carolina,

Defendants-Appellees.
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PLAINTIFFS-APPELLANTS’ FURTHER MOTION FOR EXTENSION OF
TIME TO PRODUCE TRANSCRIPT
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TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA:
Plaintiffs-Appellants Hariett Hurst Tumer and Jobn Henry Hurst
(Appellants), by and through counsel, move this Court pursuant to Rules 7(b)(1)

and 27(c) of the North Carolina Rules of Appellate Procedure for an order
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extending the time for an additional thirty (30) days to and including 3 July 2011 to
produce the transcript of (i) the trial in this matter, excluding jury selection, which
took place during the 21 September through 4 October 2010 Civil Sessions of
Wake County before thé Honorable Carl R. Fox,. Superior Court Judge; and (ii) the
proceedings which took place during the 3 January 2011 Civil Session of Wake
County before the Honorable Carl R. Fox, Superior Court Judge. The transcript 18
necessary for Appellants’ appeal to this Court from the 12 January 2011 and 26
October 2010 orders of the frial court. In support this motion, Appellants show
unto the Court as follows:

1.  On 26 January 2010, Appellants timely filed their notice of appeal
from (i) the order denying Plaintiffs’ Motion for Reconsideration of Order and
Objection to Appointment of North Carolina State Board of Education as
Successor Trustee and appointing the North Carolina State Board of Education as |
successor trustee entered by the Honorable Carl R. Fox on 12 January 2011 in the
Superior Court, Wake County; and (ii) the order initiating the process of offering
appointment as successor trustee to the North Carolina State Board of Education

entered by the Honorable Carol R. Fox on 26 October 2010 in the Superior Court,

Wake County.
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2. Counsel for Appeliants timely contfacted with (i) Ms. Kate Harkins,
Official Court Reporter, Wake County, to tr-anscribe the trial in this matter,
excluding jury selection, which took place during the 21 September through 4
October 2010 Civil Sessions of Wake County before the.Honorable Carl R. Fox,
Superior Court Judge; and (i1) Ms. Suzaime Patterson, Official Court Reporter,
Wake County, to transcribe the proceedings whiéh took place during the 3 January
2011 Civil Session of Wake County before the Honorable Carl R. Fox, Superiof
Court Judge in the above-captioned case. Pursuant to Rule 7(a)(1) of the North
Carolina Rules of Appellate Procedure, Appellants filed written documentation of
these transcript contracts with the Clefk of the Wake County Superior Court on 2
February and 4 February 2011, The original deadline to produce these transcripts
was 4 April 2011.

3. By Order dated 29 March 2011, the frial court extended the time for
the court reportéfs to produce a transcript of the trial and proceeding referenced
above to and including 4 May 2011,

4, By Order dated 3 May 2011, this Court .cxtended the time for the court
reporters to produce a transcript of the trial and proceeding referenced above to and

including 3 June 201 1.
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5. On 25 May 2011, Kate Harkins, the court reporter, producing the trial
transcript contacted the undersigned asking that we request a further extension of
time to produce the transcript. Ms. Harkins indicates that due to her workload she
requires additional time to complete the transcript.

6.  The time to produce the transcript has not yet expired.

7. Good cause exists to grant the extension of time requested by this
motion.

WHEREFORE, Appellants respectfully request that the Court enter an order
extending the time to produce the transcript and for certification by the court
reporter that this has occurred by an additional thirty (30) days, to and mcluding 3

July 2011.



Charles T. Francis

North Carolina State Bar No.: 16348
cfrancis@thefrancislawfirm.com
Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801

BAILEY & DIXON, L.L.P.

[ér/rc,-é‘u_ﬂ[: M/_(L/é (7#“

Michael L. Weisel

North Carolina State Bar No.: 9516
miweisel@bdixon.com

David S. Coats

North Carolina State Bar No.: 16162
dcoats@bdixon.com

Adam N. Olls

North Carolina State Bar No.: 33405
aolls@bdixon.com

Post Office Box 1351

Raleigh, North Carolina 27602
Telephone: (919} 8§28-0731

Attorneys for Plaintifjs-Appellants Harrielt
- Hurst Turner and John Henry Hurst
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6
CERTIFICATE OF SERVICE
1, Charles T. Francis, attorney for Plaintiffs-Appéllants Harriett Hurst Tumer
and John Henry Hurst, certify that I served the foregoing Motion for Extension of
Time to Produce Transcript, upon the following parties and in the manner below
specified, by depositing a copy thereof for each such party(ies) in a separate
envelope bearing sufficient postage and depositing the same in the United States

Mail at Raleigh, North Carolina:

James Gulick, Esq.

Senior Deputy Attorney General
Thomas J. Ziko, Esq.

Special Deputy Attorney General
Office of the Attorney General

114 West Edenton Street

9001 Mail Service Center ,
Raleigh, North Carolina 27699-9001

Frank E. Emory, Jr., Esq.

Hunton & Williams, LLP

Bank of America Plaza, Suite 3500
101 South Tryon Street

Charlotte, North Carolina 28280

Ms. Kate Harkins

Court Reporter

Wake County Courthouse

6th Floor

Raleigh, North Carolina 27601
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Ms. Suzanne Patterson
" Court Reporter
Wake County Courthouse
6th Floor
Raleigh, North Carolina 27601

This the 27th day of May, 2011.

THE F@(?AW FI%z PLLC

Charles T. Francis

North Carolina State Bar No.: 16348
Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801
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- Forth Cavolina Court of Appeals

JOHN H. CONNELL, Clerk
Fax: {919) 831-3615 Court of Appeals Ba.u[cﬁng
Web: hitp:/fwwwe.nceourts.org One West Morgan Strest
Raleigh, NC 27601
{319} 831-3600

From Wake
( 06CV518173)

No. P11-201

HARRIETT HURST TURNER AND
JOHN HENRY HURST,

" PLAINTIFFS-APPELLANTS,
V3.

THE HAMMOCKS BEACH
CORPORATION, NANCY

SHARPE CAIRD, SETH

DICKMAN SHARPE, SUSAN
SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH
CAROLINA STATE BOARD OF
EDUCATION, ROY A. COOPER,

lIE, IN HIS CAPACITY AS ATTORNEY
GENERAL OF THE STATE OF NORTH
GCAROLINA,

DEFENDANTS-APPELLEES.
ORDER

The following order was entered:

Mailing Address:
P. Q. Box 2779
Rateigh, NC 27602

The motion filed in this cause on the 27th of May 2011 and designated 'Plaintiffs-Appellants' Further
Motion for Extension of Time to Produce Transcript’ is allowed. Transcript shall be produced and delivered

on or before 5 July 2011.
By order of the Court this the 31st of May 2011.
WITNESS my hand and official seal this the 31st day of May 2011.

a4

John H. Connelf
Clerk, North Carolina Court of Appeals

Copy fo:
Mr. Charles Francis, For Turner, Harriett Hurst, et al
Michael L. Weisel, For Turner, Harriett Hurst, &t al
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Mr. David S. Coats, Aftorney at Law -

Mr. Adam N, Olls, Attorney at Law

Mr. James Gulick, Senior Deputy Attormey General, For N.C. Board of Education
hir. Thomas J, Ziko, Senior Deputy Alforney General

Frank E. Emory, Jr.,, For Hammocks Beach Corparation, ef al

Hon, Nancy L. Freeman, Clerk of Superior Court
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gBJTI‘ﬁ—IE GENERAL COURT OF JUSTICE

STATE OF NORTH CAROLINA i
: , ”sug_ OR COURT DIVISION
COUNTY OF WAKE ' mp dat -6 LY Y206 cvs 18173
e GO Gl
HARRIETT HURST TURNER and y
JOHN HENRY HURST, ¥
Plaintiffs,

VS.
THE HAMMOCKS BEACH _
CORPORATION, NANCY SHARPE ORDER ON DEFENDANT HAMMOCKS
CAIRD, SETH DICKMAN SHARPE, BEACH CORPORATION’S MOTION TO

SUSAN SPEAR SHARPE, WILLIAM DISMISS PLAINTIFFS®> APPEAL
- AUGUST SHARPE, NORTH CAROLINA
STATE BOARD OF EDUCATION, ROY
A. COQPER, I1J, in his capacity as
Attorney General of the State of North
Carolina,

Dcfendants.

i T i T S R N N L S N I N )

THIS MATTER came on for hearing in Wake County Superior Court before the
Honorable Car] R. Fox, Superior Court Judge Presiding, on May 31, 2011 upon Defendant
Hammocks Beach Corporation’s Motion to Dismiss Plaintiffs’ Appeal (the “Motion”). Plaintiffs |
Turner and Hursi were represented by Charles T. Francis of The Francis Law Firm, PLLC and by
Michael L. Weisel and Adam N. Olls of Bailey & Dixon, LL.P. The Hammocks Beach
Corporation (“HBC”) was represented by Frank E. Emory, Jr. of Hunton & Williams LLP. After
considering the oral arguments,-legal briefs and attached exhibits submitted by counsel and

appropriate matters of record, the Court is of the opinion that HBC’s Motion should be denied.

0031771671
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IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Defendant

Hammocks Beach Corporation’s Motion to Dismiss Plaintiffs’ Appeal is DENIED.

This the . ‘3 ’ac{ay of June, 2011.

i gi——

The¥fonorable Carl R. Fox
Superior Court Judge Presiding
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TENTH DISTRICT
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HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs-Appellants,

Vs.

THE HAMMOCKS BEACH
CORPORATION, NANCY
SHARPE CAIRD, SETH
DICKMAN SHARPE, SUSAN
SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH
CAROLINA STATE BOARD OF
EDUCATION, ROY A. COOPER,
111, in his capacity as Attorney
General of the State of North
Carolina,

Defendants-Appellees.
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From Wake County
No. 06 CVS 18173
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PLAINTIFES-APPELLANTS’ FURTHER MOTION FOR EXTENSION OF

TIME TO PRODUCE TRANSCRIPT
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TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA:

Plaintiffs-Appellants Harriett Hurst Turner and John Henry Hurst

(Appellants), by and through counsel, move this Court pursuant to Rules 7(b)(1)

and 27(c) of the North Carolina Rules of Appellate Procedure for an order
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i, |
extending the time for an additional thirty (30) days to and including 4 August
2011 to produce the transcript of (i) the trial in this matter, excluding jufy
~ selection, which took placé during the 21 September through 4 October 2010 Civil
Sessions of Wake County before the Honorable Carl R. Fox, Sui;eﬂor Court Judge;
a.nd.(i‘i) the proceedings which took place during the 3 January 2011 Civil Session
of Wake C-ounty before the ‘I-Ionorable Carl R. Fox, Superior Court Judge. The
transcript is necessary for Appellants’ apijeal to this Court from the 12 January
2011 and 276 October 2010 orders of the trial court. In support this motion,

Appellants show unto the Court as follows:
| 1. On 26 January 2010, Appellants timely filed their notice of appeal
from (i) the order denying Plaintiffs’ Motion for Reconsideration of Order and
Objection to Appointment of North Carolina State Board of Education as |
Succe;ssor Trustee and appointing th(;, North Carolina State Board of Education as
successor trustee entered by the Honorable Carl R. Fox on 12 January 2011 in the
Superior Court, Wake County; and-(ii) the order initiating the process of offering
appointment as successor trustee to the North Carolina State Board of Education
entered by the Honorable Carol R. Fox on 26 October 2010 in the Superior Court,

Wake County.
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2. Counsel for Appellants timely contracted with (i) Ms. Kate Harkins,
Official Court Reporter, Wake County, to transcribe the trial in this matter,'
excluding jury selection, which took place during the 21 September through 4
October 2010 Civil Sessions of Wake County before the Honorable Carl R. Fox,
Superior Court Judge; and (ii) Ms. Suzanne Patterson, Official Court Reporter,
Wake County, to transcribe the proceedings which took place during the 3 January
2011 Civil Session of Wake County béfore the Honorable Carl R. Fox, Superior
Court Judge in the above-captioned case. Pursuant to Rule 7(a)(1) of the North
Carolina Rules of Appgllate Procedure, Appellants filed written documentation of
these transcript contracts with the Clerk of the Wake County Superior Court on 2
February and 4 February 2011. The original deadline to produce these transcripis
was 4 April 2011.

- 3. - By Order dated 29 Mal-‘ch 2011, the trial court extended the time for
the court reporters to produce a transcript of the trial and proceeding referenced
above to and including 4 May 2011.

4, | By Order dated 3 May 2011, this Court extended the time for the court
reporters to produce a transcript of the trial and proceeding referenced above to and

including 3 June 2011.
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5. By Order dated 31 May 2011, this Court extended the time for the
court reporters to produce a transeript of the trial and proceeding referenced above
to and including 5 July 2011.

6.  On 21 June 2011, Kate Harkins, the court reporter producing. the trial
transcript, contacted the unders;igned asking that we request a further extension of
time to produce the transcript. Ms. Harkins indi;;ates that due to her workload she
requires additional time to complete the transcript.

7. The time to produce the transcript has not yet expired.

8. - Good cause exists to grant the extension of time requested by this
motion.

WHEREFORE, Appellants respectfully request that the Court enter an order
extending the time to produce the .transcript and for certification by the court
reporter that this has occurred by an additional thirty (30) days, to and including 4

August 2011.
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Respectfully submitted, this the 27/ day of June, 2011.

THE FRANCIS LAW FIRM PLLC

(' L ==

Charles T. Francis '
~ North Carolina State Bar No.: 16348

cirancis@thefrancislawfirm.com

Post Office Box 164

Raleigh, North Carolina 27602

Telephone: (919) 828-0801

BAILEY & DIXON, L.L.P.

[M/c{g,c/[ Mfé/é C#

Michael L. Weisel

North Carolina State Bar No.: 9516
mlweisel@bdixon.com

David S. Coats .

North Carolina State Bar No.: 16162
deoats@bdixon.com

Adam N, Olls

North Carolina State Bar No.: 38405
aolls@bdixon.com

Post Office Box 1351

Raleigh, North Carolina 27602
Telephone: (919) 828-0731

Attorneys for Plaintiffs-Appellants Harriett
Hurst Turner and John Henry Hurst
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CERTIFICATE OF SERVICE

I, Charles T. Francis, attorney for Plaintiffs-Appellants Harriett Hurst Turner
and John Henry Hurst, certify that I served the fqregoing Motion for Extension of
Time to Produce Transcript, upon the follo_wing parties and in the manner below
specified, by depositing a copy thereof for each such party(ies) in a separate
envelope bearing sufficient postage and depositing the same in the United States

Mail at Raieigh, North Carolina:

James Gulick, Esq.

Senior Deputy Attorney General
Office of the Attorney General

114 West Edenton Sireet

9001 Mail Service Center

Raleigh, North Carolina 27699-9001

Frank E. Emory, Jr., Esq.

Hunton & Williams, LLP

Bank of America Plaza, Suite 3500 -
101 South Tryon Street

Charlotte, North Carolina 28280

Ms, Kate Harkins

Court Reporter

Wake County Courthouse

6th Floor

Raleigh, North Carolina 27601
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Ms. Suzanne Patterson

Court Reporter

Wake County Courthouse

6th Floor

Raleigh, North Carolina 27601

This the 27 day of June, 2011.

- THE FRANCIS LAW F

OV

Charles T. Francis

North Carolina State Bar No.: 163438
Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801
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JOHN H. CONNELL, Clerk

Fax: (919) 831-3615 Court of Appeals Building . Mailing Address:
Web: http:fwww.nocourts.org One West Morgan Street P. 0. Box 2779
Rateigh, NC 27601 Raleigh, NC 27802
{919) 831-3600
From Wake

( 06CVS18173 )

No. P11-201

HARRIETT HURST TURNER AND
JOHN HENRY HURST,

PLAINTIFFS-APPELLANTS,
V8.

THE HAMMOCKS BEACH
CORPORATION, NANCY

SHARPE CAIRD, SETH

DICKMAN SHARPE, SUSAN
SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH
CAROLINA STATE BOARD GF
EDUCATION, ROY A. COOPER,

1, IN HIS CAPACITY AS ATTORNEY
GENERAL OF THE STATE OF NORTH
CAROLINA, -

DEFENDANTS-APPELLEES.
ORDER

The following order was entered:

The motion filed in this cause on the 27th of June 2011 and designated 'Plaintiffs-Appellants’ Further
Motion for Extension of Time to Produce Transcriot' is allowed. Transcript shall be produced and delivered on
or before 4 August 2011.

By order of the Court this the 28th of June 2011,

WITNESS my hand and official seal this the 28th day of June 2011

;‘7:5% V4
John H. Connell .
Clerk, North Carolina Gourt of Appeals

Copy to:
Mr. Charles Francis, For Tumer, Harrieti Hurst, et al
Michael L. Weise!, For Turner, Harriett Hurst, et al
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Mr. David 3. Coats, Attorney at Law

Me. Adam N. Olis, Attorney at baw

Mr. James Gulick, Senior Deputy Attorney General, For N.C. Board of Education
Mr. Thormas J. Ziko, Senior Deputy Attorney Generai

Frank E. Emory, Jr., For Hammocks Beach Corporation, et al

Hon. Nancy L. Freeman, Clerk of Superior Court
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STATE OF NORTH CARCLINA IN

THE GENERAL COURT OF JUSTICE
SUPERIOR- COURT DIVISION

COUNTY OF WAKE FILE NUMBER: 06 CVS 18173

HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,
vs.

THE HAMMOCKS BEACH CORPORATION,
NANCY SHARPE CAIRD, SETH DICKMAN
SHARPE, SUSAN SPEAR SHARPE,
WILLIAM AUGUST SHARPE, NORTH
CAROLINA STATE BOARD OF
EDUCATION, ROY A COOPER, III, in
his capacity as Attorney General
of the State of North Carclina,

befendants.

CERTIFICATE OF DELIVERY

(PN S N R Y e

This is to certify that
3, 2011, consisting cof 111 pages

above—entitled case was requeste

the transcript from January
and one Volume in the,

d of Suzanne G. Patterson on

the 2nd day of February, 2011, and was delivered and/or

mailed to the attorney(s) of rec

the 29th day of June, 2011

Charles T. Francis

The Francis Law ¥Firm, PLLC
Post Office Box 164
Raleigh, NC 27602

ord as indicated below on

. "Patterson
ficial Court Reporter

Suzahne G. Patterson, RPR
Official Court Reporter




No.: P11-201°

.308-

TENTH DISTRICT

NORTH CAROLINA COURT OF APPEALS

e s o ok sfe o s ofe ol sl o sl o sl sfe il ek sk sk sk ook ook sk R Rk ok

HARRIETT HURST TURNER and

JOHN HENRY HURST,
Plaintiffs-Appellants,
Vs,

THE HAMMOCKS BEACH
CORPORATION, NANCY
SHARPE CAIRD, SETH
DICKMAN SHARPE, SUSAN
SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH
CAROLINA STATE BOARD OF

EDUCATION, ROY A. COOPER,

111, in his capacity as Aftorney
General of the State of North
Carolina,

Defendants-Appellées.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

From Wake County
No. 06 CVS 18173
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PLAINT[F FS-APPELLANTS’ FURTHER MOTION FOR EXTENSION OF

TIME TO PRODUCE TRANSCRIPT

e s sk sk sk o s sl e s s o sfe ot e s s sfe e sl ofe kst e e e sl bk ek Aok

TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA:

Plaintiffs-Appellants Harriett Hurst Turner and John ‘Henry Hurst

(Appellants), by and through counsel, move this Court pursuant to Rules 7(b)(1)

and 27(c) of the North Carolina Rules of Appellate Procedure for an order
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2 .

extending the time for an additional thirty (30) -days to and including 3 September
2011 to produce the transcript of (i) the trial in this matter, excluding jury
selection, which took place during the 21 September through 4 October 2010 Civil
Sessions of Wake Coﬁnty before the Honorable Carl R. Fox, Superior Court Judge;
and (ii) the proceedings which took place during the 3 January 2011 Civil Session
of Wake County before the Honorable Carl R. Fox, Superior Court Judge. The
transeript is necessary for Appellants” appeal to this Court from the 12 January
2011 and 26 October 2010 orders of the trial cowrt. In support this motion,
Appellants show unto the Court as follows:

1.  On 26 January 2010, Appellants timely filed their notice of appeal
from (i) the order denying Plaintiffs’ Motion for Reconsideration of Order and
Objection fo Appointment of North Carolina State Board of Education as
' Successor Trustee and appointing the North Carolina State Board of Education as -
successor trustee entered by the Honorable Carl R. Fox on 12 January 2011 in the
Superior Court, Wake County; and (ii) the order inifiating the process of offering.
appointment as successor trustee to the North Carolina State Board of Education
entered by the Honorable Carol R. Fox on 26 October 2010 in the Superior Court,
Wake County.

2. Counsel for Appellants timely contracted with (i) Ms. Kate Harkins,

Official Court Reporter, Wake County, to transcribe the trial in this matter,
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excluding jury selection, which took place during the 21 September through 4
October 2010 Civil Sessions of Wake Cbunty before the Honorable Carl R. Fox,
Superior Court Judge; and (ii) Ms. Suzanne Patterson, Official Court Reporter,
Wake County, to transcribe the proceedings which took place during the 3 January
20611 Civil Session of Wake County before the Honorable Carl R. Fox, Superior
Court Judge in the above-captioned case. Pursuant to Rule 7(a)(1) of the North
Carolina Rules of Appellate Procedure, Appellants filed written documentation of
these transcript contracts with the Clerk of the Wake County Superior Court on 2
February and 4 February 201]. The original deadline to produce these transcripts
was 4 April 2011.

3. By Order dated 29 March 201.1, the trial court extended the time for
the court reporters to produce a transcript of the trial and proceeding referenced
above to and including 4 May 2011.

4, By Order dated 3 May 2011, this Court extended the time for the court |
reporters to produce a transcript of the trial and proceeding referenced above to and
including 3 June 2011.

5. By Order dated 31 May 2011, this Court _extended the time for the
court reporters to produce a transcript of the trial and proceeding referenced above

to and including 5 July 2011.
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6. By Order dated 28 June 2011, this Court extended the time for the
court reporters to produce a transcript of the trial and proceeding referenced above
to and including 4 August 2011.

7. A further extension is necessary because the production of the trial
transcript has been re-assigned from Kate _Haﬂcins to another court reporter by the
Administrative Office of the Courts.

8. On 18 July 2011, the undersigned, Charles T. Franbis, received a
telephone call from David Jester, the Court Reporting Manager in the
Administrative Office of the Courts. In a voicemail left on that day and in a
subsequent telephone discuséion, Mr. Jester indicated that the trial court reporter,
Kate Harkins, has developed health issues requiring hospitalization and that she
was no longer working for the Administrative Office of the Courts. Mr. Jester
further indicated that due to Ms. Harkins’ backlog of transcripts, it was neceséary
to re-assign production of the trial transcript in this matter to another court -
reporter. Mr. Jester further indicated that production of the trial transcript iﬁ this
matter has been re-assigned to Joyce Peniston.

9. The new court repotter, Joyce Peniston, advised the undersigned that
she has received the materials necessary to produce the transcript from Ms.
Harkins. Ms. Peniston has further advised that she is presently working on the

matter and is in the process of editing and proofreading the trial transcript. Ms.
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5.
Peniston contacted the undersigned and asked that we request a further extension
.of time to produce the transcript. The basis for this request is that the production
of this transcript was re-assigned to her in late July. Though she is presently
working on the matier, Ms. Peniston requires additional time to complete the
franscript.

10.  The time to produce the transcript has not yet expired.

11. Good cause exists to grant the extension of time requeéted by this

motion.
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6
WHEREFORE, Appellants respectfully request that the Court enter an order
extending the time to produce the transcript and for certification by the court
reporter that this has occurred by an additional thirty (30) days, to and including 3
September 2011.
Respectfully submitted, this the 29th day of Juty, 2011.
Charfes T. Francis
North Carolina State Bar No.: 16348
cfrancis@thefrancislawfirm.com
Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801

BAILEY & DIXON, L.L.P.

Zﬂcuééu// sz#%%

Michael L. Weisel

North Carolina State Bar No.: 9516
mlweisel@bdixon.com

David S. Coats

North Carolina State Bar No.: 16162
dcoats@bdixon.com

Adam N. Qlls

North Carolina State Bar No.: 38405
aolls@bdixon.com

Post Office Box 1351

Raleigh, North Carolina 27602
Telephone: (919) 828-0731

Attorneys for Plaintiffs-Appellants Harriett
Hurst Turner and John Henry Hurst



-314-

L

CERTIFICATE OF SERVICE
I, Charles T. Francis, attorney for Plaintiffs-Appellants Harriett Hurst Turner
and John Henry Hurst, certify that I served the foregoing Motion for Bxtension of
Time to Produce Transcript, upon the following parties and in the manner below
specified, by depositing a copy thereof for each such party(ies) in a scparate

envelope bearing sufficient postage and depositing the same in the United States

Mail at Raleigh, North Carolina:

James Gulick, Esq.

Senior Deputy Attomney General
Office of the Attorey General

114 West Edenton Street

9001 Mail Service Center

Raleigh, North Carolina 27699-9001

Frank E. Emory, Jr., Esq.

Hunton & Williams, LLP

Bank of America Plaza, Suite 3500
101 South Tryon Street

Charlotte, North Carolina 28280

M. Joyce Peniston
3800 Cardinal Bluff Lane
Indian Trail, North Carolina 28079
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Ms. Suzanne Patterson

Court Reporter

Wake County Courthouse

6th Floor '
-Raleigh, North Carolina 27601

‘This the 25th day of July, 2011.

THE NCIS LAW FI LLC

A" T~
Charles T. Francis

North Carolina State Bar No.: 16348
Post Office Box 164

Raleigh, North Carolina 27602
Telephone: (919) 828-0801
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ﬁnrtb Carvoling Court of @ppea[ﬁ

JOHN H. CONNELL, Clerk
Fax: (919} 831-3615 Court of Appeals Building
Wep: httg:/fiwww.necourts.org One West Morgan Street
Raleigh, NC 27601
{919) 831-3600
From Wake
{ 06CVS18173)

Ne. P11-201

HARRIETT HURST TURNER AND
JOHN HENRY HURST,

PLAINTIFFS-APPELLANTS,
V8.

THE HAMMOCKS BEACH
CORPCRATION, NANCY
SHARPE CAIRB, SETH
DICKMAN SHARPE, SUSAN

- SPEAR SHARPE, WILLIAM
AUGUST SHARPE, NORTH
CAROLINA STATE BOARD OF
EDUCATION, ROY A, COOPER,
I, IN HIS CAPACITY AS ATTORNEY
GENERAL OF THE STATE OF NORTH
CAROLINA,

DEFENDANTS-APPELLEES.
ORDER

The following order was entered:

Mailing Address:
P. 0. Box 2779
Raleigh, NC 278602

The motion filed in this cause on the 29th of July 2011 and designated 'Plaintiffs-Appellants’ Further
Motion for Extension of Time to Produce Transcript' is allowed. Transcript shalf be produced and delivered

on or before 2 September 2011.
By order of the Court this the 1st of August 2011,

WITNESS my hand and official seal this the 1st day of August 2011.

/’:Z%//

John H. Connell
Clerk, Norih Carolina Court of Appeals

Copy to:
Mr. Charles Francis, For Turner, Harriett Hurst, et al
Michael L. Weisel, For Turner, Harriett Hurst, et al
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Mz, David S, Coats, Attorney at Law

Mr. Adam N. Olls, Atiorney at Law C

Mr. James Gulick, Senior Deputy Attornay General, For N.C. Board of Education
Mr. Thomas J. Ziko, Senior Deputy Attorney General

Frank E. Emory, Jr., For Hammocks Beach Corporation, et al

Hon. Nancy L. Freeman, Clerk of Superior Court
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1296
STATE OF NORTH CAROLINA 1IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE . FILE NUMBER 06 CVS 18173

HARRIETT HURST TURNER and
JOHN HENRY HURST,

Plaintiffs,

vs. CERTIFICATEVOF DELIVERY

THE HAMMOCKS BEACH
CORPORATION, NANCY SHARPE
CAIRD, SETH DICKMAN SHARPE,
SUSAN SPEAR SHARPE, WILLIAM
AUGUST SHARPE,

befendants.

e i N L -y )

This is to certify that tﬁe transeript in the
above—entitled case, which was heard on September 21, 2010
through October 4, 2010 before the HONORABLE CARIL R. POX, was
requested of M. Joyce Peniston on July 18, 2011, and

electronically delivered and mailed hard copy to the attorney

~ of recoxrd, as indicated below, on the 2%th day of August,

2011.

ﬁ?Zi}é%ﬁazulézﬂ%;ﬂgib

M. Joyce Peniston

Peniston Court Reporting
3800 Cardinal Bluff Lane
Indian Trail, NC 28079-6776
{704) 882-4957 (Office)

Charles T. Francis, Esq.

The Prancis Law Firm, PLLC

Two Hannover Square

434 Fayetteville Street, Ste. 2300
Raleigh, North Carolina 27601
cfrancigs@thefrancislawfirm, com

s
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STIPULATIONS SETTLING RECORD ON APPEAL

Counsel for Plaintiffs-Appellants, The Hammocks Beach Corporation and
the North Carolina State Board of Education stipulate and agree as follows:

1. The proposed record on appeal was timely served on 3 October 201 1,
in apt time, by mail to counsel for The Hammocks Beach Corporation and by
hand-delivery to counsel for the North Carolina State Board of Education.

2. Defendants-Appellees served their Joint Amendments and Objections
to Plaintiffs-Appellants’ Proposed Record on Appeal on 31 October 2011.
Defendants-Appellees objected to the inclusion of certain documents from the
record on appeal, the omission of certain documents from the record on appeal, the
designation of certain transcripts, and the wording of the Statement of
Organization of Trial Tribunal.

3. The parties were unable to reach an agreement about the inclusion of
certain documents in the record on appeal. The parties determined that judicial
settlement of the supplemental record documents was inappropriate under the
criteria listed in N.C.R.App.P. 11{(c). Accordingly, all of these documents are
included in the Rule 11(c) Supplement to the Printed Record on Appeal. The
parties shall cite to this document as “(R Sp _ ).”

4, All hearings relevant to this appeal were held after proper notice to the
parties. Notices of hearing are therefore omitted from this record.

5.  All captions, signatures, headings of papers, certificates of service and
documents filed with the trial court that are not necessary for an understanding of
the appeal may be omitted from the record, except as required by Rule 9 of the
Rules of Appellate Procedure.

6. When a document appears multipie times in the Record (i.e., if it was
marked as an exhibit twice), subsequent copies of the document may be omitted
from the record and replaced with reference to the included copy of the document.

7. Subject to Paragraph 8 below, the parties stipulate that the following
documents constitute the agreed-upon record on appeal to be filed with the Clerk
of the Court of Appeals:

a. This printed record on appeal, consisting of pages 1 through 326;
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b. The transcript of the proceedings which took place during the 21
August 2007 Civil Session of the Wake County Superior Court
described in the Statement of Transcript Option (R p 257) (an
electronic copy of which will be submitted by the court reporter
upon receipt of a docket number for the appeal);

c. The trial transcripts described in the Statement of Transcript
Option (R p 257) (an electronic copy of which will be submitted by
the court reporter upon receipt of a docket number for the appeal);

d. The transcript of the proceedings which took place during the 3
January 2011 Civil Session of Wake County Superior Court
described in the Statement of Transcript Option (R p 257) (an
electronic copy of which will be submitted by the court reporter
upon receipt of a docket number for the appeal);

e. The Dewey Wells deposition transcript described in the Statement
of Transcript Option (R p 257) (a paper copy of which is being
filed contemporaneously with this printed record on appeal);

f. The Rule 9(d) documentary exhibits labeled “Trial Exhibits,”
consisting of one volume numbered consecutively from pages 1
through 287 (three paper copies of the one-volume Rule 9(d)
documentary exhibits are being filed contemporaneously with this
printed record on appeal); and

g. The “Rule 11(c) Supplement to the Printed Record on Appeal,”
consisting of pages 327 through 842 (three copies of which are
being filed contemporaneously with this printed record on appeal).

8. The parties stipulate that the following documents are being included
in the record on appeal over the objection of Defendants-Appellees:

a. The complete trial transcripts, described in the Statement of
Transcript Option (R p 257) to the extent they include proceedings
other than the closing arguments, charge conference, and post-
verdict proceedings regarding tender to the State Board of
Education in the trial of this matter, which took place during the 21
September through 4 October 2010 Civil Sessions of Wake County
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Superior Coutt (an electronic copy of which will be submitted by
the court reporter upon receipt of a docket number for the appeal);

. The transcript of the proceedings which took place during the 3

January 2011 Civil Session of Wake County Superior Court
described in fhe Statement of Transcript Option (R p 257) (an
electronic copy of which will be submitted by the cout reporter
upon receipt of a docket number for the appeal);

. The Dewey Wells deposition transcript described in the Statement

of Transcript Option (R p 257) (a paper copy of which is being
filed contemporaneously with this printed record on appeal); and

. The additiona! Rule 9(d) documentary exhibits labeted “Trial

Exhibits,” consisting of one volume numbered consecutively from
pages 59 through 265 (three paper copies of which are being filed
contemporaneously with this printed record on appeal).

November, 2011.

7

Attorney for Plaintiﬂ’s-Apﬁéﬂﬁ&

- £ 7~ Qn,

(’__—- L4
\%t:iljy for Trustee, The Hammo

Béngh Loorporation | -

Board of Educatia

LY
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PROPOSED ISSUES ON APPEAL

Pursuant to Appellate Rule 10, Plaintiffs-Appellants intend to present the
following proposed issues on appeal:

1. Whether the trial court erred in appointing the Board as trustee to the
Trust?

2. Whether the trial court erred in refusing to allow Plaintiffs to pursue
post-judgment discovery regarding the Board’s representations that it would not
and could not accept tender of appointment as trustee to the Trust?
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STATEMENT OF DEPOSIT OF APPEAL BOND

I, Charles T. Francis, state that contemporaneously with the filing of this
Record on Appeal, I am depositing with the Clerk of the North Carolina Court of
Appeals a check for $250.00 on behalf of Plaintiffs-Appellants. This sum is
deposited as an appeal bond, satisfying the requirements of N.C. Gen. Stat. § 1-

285.
-
This the 2/ day of November, 2011. ()/ ‘ % f

Charles T. Francis
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IDENTIFICATION OF COUNSEL FOR THE APPEAL

For the Plaintiffs-Appellants: THE FRANCIS LAW FIRM, PLLC
Charles T. Francis .
North Carolina State Bar No.: 16348
cfrancis@thefrancislawfirm.com
Post Office Box 164 .
Raleigh, North Carolina 27602
Telephone: (919) 828-0801
Facsimile: (919) 828-0804

BAILEY & DIXON, L.L.P.
Michael L. Weisel
North Carolina State Bar No.: 9516
mlweisel@bdixon.com
David S. Coats .
North Carolina State Bar No.: 16162
dcoats@bdixon.com
Adam N.Olls

- North Carolina State Bar No.: 38405
aolls@bdixon.com
Post Office Box 1351
Raleigh, North Carolina 27602
Telephone: (919) 828-0731
Facsimile: (919) 828-6592

For Trustee The Hammocks

Beach Corporation: HUNTON & WILLIAMS LLP
Frank E. Emory, Jr.
North Carolina State Bar No.: 10316
femory@hunton.com
Brent A. Rosser
North Carolina State Bar No.: 28781
brosser@hunton.com
Ryan G. Rich
North Carolina State Bar No.: 37015
rrich@hunton.com
Bank of America Plaza, Suite 3500
101 South Tryon Street
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Charlotte, North Carolina 28280
Telephone: (704) 378-4700
~ Facsimile: (704) 378-4890

For Appellee North Carolina .

State Board of Education: NORTH CAROLINA DEPARTMENT
OF JUSTICE
Thomas J. Ziko :
Senior Deputy Attorney General
North Carolina State Bar No.: 8577
tziko@ncdoj.gov
James C. Gulick
Senior Deputy Attorney General
North Carolina State Bar No.: 6179
jgulick@ncdoj.gov
Post Office Box 629
Raleigh, North Carolina 27602-0629
Telephone: (919) 716-6920
Facsimile: (919) 716-6767
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CERTIFICATE OF SERVICE

I, Charles T. Francis, attorney for Plaintiffs-Appellants Harriett Hurst Turner
and John Henry Hurst, certify that I served the foregoing Final Record on Appeal
along with the Rule 9(d) Documentary Exhibits and the Rule 11(c) Supplement to
the Printed Record on Appeal upon the following parties and in the manner below
specified, by depositing a copy thereof for each such party(ies) in a separate
envelope bearing sufficient postage and depositing the same in the United States
Mail at Raleigh, North Carolina:

James Gulick, Esq.

Senior Deputy Attorney General
Thomas J. Ziko, Esq.

Senior Deputy Attorney General
Office of the Attorney General

114 West Edenton Street

9001 Mail Service Center

Raleigh, North Carolina 27699-9001

Frank E. Emory, Jr., Esq.

Brent A. Rosser, Esq.

Ryan G. Rich, Esq.

Hunton & Williams LLP

Bank of America Plaza, Suite 3500
101 South Tryon Street

Charlotte, North Carolina 28280

This the _Z_/ day of November, 2011

Charles T. Francis



